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% | BXPENDITURES AT GRANITE CITY ENGINEER DEPOT 
EXCEEDING STATUTORY LIMITATIONS 


; THURSDAY, FEBRUARY 25, 1960 
2 | House oF REPRESENTATIVES, 
EXECUTIVE AND. LEGISLATIVE 
54 REORGANIZATION SUBCOMMITTEE OF THE 
" CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 
9 ‘ 4 
r The subcommittee met, pursuant to call, at 10:30 a.m., In room 
1501-B, New House Office Building, Hon. William L. Dawson (chair- 

70 


man) presiding. ' em 

1 | Members present: Representatives William L. Dawson, Dante B. 
Fascell, Kathryn E. Granahan, Neil Smith, Clarence J. Brown, Robert 
R. Barry, and Clare E. Hoffman. 

Also present : Phineas Indritz, counsel; Elmer W. Henderson, coun- 

gl: and Earle Wade, staff member, Executive and Legislative Reor- 
ganization Subcommittee; also Orville S, Poland, general counsel, 
Committee on Government Operations. 
‘ Chairman Dawson. The subcommittee will now consider certain 
” facts and charges by the Comptroller General concerning the construc- 
tion activities of the Corps of Engineers at the Granite City Engineer 
Depot, Granite City, Ill. 

The Comptroller General has advised us that the Corps of Engi- 
neers contracted for the construction of some 50 family housing units 
for military personnel at the Granite City Engineer Depot, costing 
sme $931,667, in violation of two acts of Congress, namely, the Appro- 
priation Act (69 Stat. 315) establishing certain cost limitations for 
the housing units, and section 3679, Revised Statutes (31 U.S.C. 665). 
The latter statute prohibits expenditures or the creation of obligations 
inexcess of the amount available under the appropriation, and requires 
the head of the agency to report such violations to Congress, as well 
as to the President. 

The Comptroller General’s report states that the congressional cost 
hmitation applicable to the housing units was $642,000 and that this 
cost limitation was exceeded when the Corps of Engineers and the 
contractor agreed to shift the cost figures arbitrarily from the items 
subject to limitation, namely, houses and exterior storage buildings, 
to other items not subject to the limitation, such as roads, parking 
areas, sidewalks, fences, etc. 


The Comptroller General has reported to us that, in some instances, 


1 








2 EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 


the amounts charged to items not subject to the cost limitation wen 
increased by over 300 percent. 


For example, the cost of construction for fences and gates quoted 


in the contractor’s initial bid at $8,115, was increased to $22,884: the 
cost of sanitary sewers and service lines, quoted in the contractor 
initial bid at $17,149, was increased to $55,698 ; concrete sidewalks wer, 


increased from $5,464 to $16,119; and so forth. 


These shifts in costs, the Comptroller General hax informed y | 


resulted in decreasing the apparent cost of the houses by $239,294, and 


increasing the cost of the items not subject to the statutory limitation, | 


by $258,712. All of this was done, according to the Comptroller Gep. 
eral, simply to get around the cost limitations prescribed by the Ap- 
propriations Act. 

The Comptroller General has also reported to us that the contrac 
awarded for the construction was negotiated for more than $19.00) 
over the initial advertised bid by the same contractor, for the sam 
work, and without any attempt to hold the contractor to the original 
bid price. i 


In view of the Comptroller General’s charges that the expenditur | 


of appropriated funds for the family housing construction at the 
Granite City Engineer Depot was in violation of law and that the 
negotiation of the contract was not in the best interests of the Gover. 
ment, the subcommittee will today hear testimony from represents. 
tives of the Comptroller General and the Corps of Engineers concer. 
ing this matter. 

Our first witness will be Mr. William A. Newman of the General 
Accounting Office. 

Mr. Horrman. Before they start. may I ask how much greater 
was the expenditure than it would have been had the limitation 
been—— 

Mr. Fascetn. The expenditure was over $200,000. 

Mr. Horrman. The total cost was how much greater than the 
amount that—— 

Mr. Fascetxi. The total limitation. Is that what you mean? 

Mr. Horrman. Yes: on the two units. 

Mr. Newman. About $250,000. 

Mr. Horrman. The Government could have acquired the same prop- 
ertv for two-hundred-and-some-odd thousand less? 

Mr. Newman. According to the 

Mr. Horrman. Pardon me, Mr. Chairman. I just think we ar 
getting the wrong impression. At least I was. 

Chairman Dawson. It was $123,232 over the initial bid. 

Mr. Newman. I have that. 

Mr. Horrman. How much more did it cost the Government— 

Mr. Brown. He has that. 

Chairman Dawson. Will you proceed? Please introduce the men 
with you. 

Mr. Newman. Accompanying me are the following persons from 
the General Accounting Office: Mr. E. T. Johnson, Assistant Direc 





tor in charge of the Army group; Mr. Moore from the General Cour: 
sel’s Office: and Mr. Flynn, on Mr. Johnson’s staff, in the Army group. 
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STATEMENT OF WILLIAM A. NEWMAN, JR., DIRECTOR, DEFENSE 
ACCOUNTING AND AUDITING DIVISION, GENERAL ACCOUNTING 
OFFICE; ACCOMPANIED BY E. T. JOHNSON, ASSISTANT DIRECTOR, 
DEFENSE ACCOUNTING AND AUDITING DIVISION; JOHN FLYNN, 
OFFICE OF DEFENSE ACCOUNTING AND AUDITING DIVISION; AND 
JOHN MOORE, OFFICE OF THE GENERAL COUNSEL 


Mr. Newman. Mr. Chairman and members of the subcommittee, we 


| appreciate the opportunity to appear before your subcommittee to 


discuss at your request our report to the Congress of the United 
States dated January 13, 1960, on review of Department of the Army 
family housing construction at Granite City Engineer Depot, Granite 
City, Il. ; re 

(the report referred to appears in appendix I on p. 75.) 

Mr. Newman. During our review we found that a congressional 
cost limitation of $642,000 established under section 608 of the De- 
partment of Defense Appropriation Act, 1956, for the construction 
of 50 family housing units at the Granite City Engineer Depot was 
violated through the inclusion of about $250,000 of housing costs 
under items allegedly not subject to the limitation. 

The project was initially advertised on November 21, 1955, by the 
Corps of Engineers, and the housing bids of all contractors, publicly 
opened on December 20, 1955, were substantially in excess of the sta- 
tutory limitation which was set out in the invitation for bids. The 
Chicago district engineer informed the bidders by telegram on De- 
ember 24, 1955, that their bids were rejected as not legally respon- 
sive in that the bids on the housing units exceeded statutory limita- 
tions. In the telegrams the bidders were informed also that proposals 
for negotiated procurement of this work would be based on the same 
gecifications and drawings. The bids were publicly opened on De- 
ember 29, 1955, and the formal contract was executed on February 
17, 1956. 

We found that in the negotiation proposal of the successful con- 
tractor $239,294 of the amount quoted in its earlier rejected advertised 
fixed-price bid for buildings which were subject to the limitation had 
heen transferred to the cost of outside utilities and other items not sub- 
ject to the cost limitation on housing. In addition, the total cost was 
increased $19,418. In the successful proposal the cost of such items, 
listed as not subject to the limitations, totaled $390,198 or almost three 
times the amount of $131,486 quoted by the same contractor in its first 
bid on the project. 

The total proposal of the successful contractor for all items was 
$16,186, or $19,418 more than its first bid on the project. The con- 
tract was negotiated for $931,667, reflecting the contractor’s proposal 
plus an additive alternate of $15,531 for interior painting. 

The congressional limitation was violated by the improper shifting 
ofa substantial part of the construction costs from that area and the 
lading of these costs on nonlimitation items, which thus were grossly 


| overpriced. 


For example, in the initial bid the successful contractor quoted the 
“st of ranges at $7,162. In the subsequent negotiated bid of the same 
‘ntractor the cost of ranges was quoted and accepted at $20,197. 
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Installation cost of refrigerators was quoted in the original bid 4 
$420 whereas the installation cost of refrigerators in the subsequent 
bid was quoted and accepted at $1,184. The cost of the construction 
of fences, gates, etc., was quoted in the initial bid at $8,115. In the 
subsequent bid the cost for the fences and gates was quoted and 
accepted at $22,884. 

The Office of the Chief of Engineers authorized negotiated procure. 
ment in this case under the provisions of section 2, paragraphs (() (1) 
and (C)(2), of the Armed Services Procurement Act of 1947, as 
amended. The cited paragraphs provide that contracts may }p 
negotiated without formal advertising if— 7 

(1) determined to be necessary in the public interest during the period 
of a national emergency declared by the President or by the Congress: 


(2) the public exigency will not admit of the delay 


advertisi * * * incident to 
vertising ; y 


Upon receipt of our draft report the Chief of Engineers issued to 
field activities instructions designed to prohibit the making of awards 
which have the appearance of avoiding the intent of Congress as to 
limitations. The instructions provide that, in the future, where ther 
is evidence that contractors have unbalanced their bids or proposals 
in order to come within statutory cost limitations, the matter will be 
referred to the Chief of Engineers for determination of a course of 
action. 

In the Granite City case we believe additional action is required 
by the Department of the Army. We believe that the actual cost to 
the Government for the construction items subject to the limitation 
is legally chargeable to such limitation notwithstanding that a part 
of such cost was arbitrarily disclosed in the contractor’s negotiation 
proposal as the cost of items not subject to the limitation. The best 
evidence—on the basis of the present record—of the cost of the con- 
struction subject to the limitation is the amount set out therefor in 
the original bid of the successful contractor. This would seem to be 
the minimum amount of such costs, since the overall costs finally 
negotiated were in excess of the aggregate amount of the original bid, 
and subsequent contract changes have resulted in an increase in the 
cost of the housing. 

Subsection (a) of section 3679, Revised Statutes, as amended (31 
U.S.C. 665), the so-called Antideficiency Act, provides in part: 

No officer or employee of the United States shall make or authorize an ex- 
penditure from or create or authorize an obligation under any appropriation or 
fund in excess of the amount available therein * * *. 

The limitation established under section 608 of the Department 
of Defense Appropriation Act, 1956, constitutes an absolute prohibi- 
tion against the expenditure of any funds in excess of the amounts 
set out therein for the cost of construction of family housing. Since 
it is obvious that the actual cost of housing at Granite City was far 
in excess of such limitation, even though not accounted for thereunder 
in the fiscal records, the limitation was clearly overobligated and over- 
expended in violation of subsection (a) of section 3679, Revised 
Statutes, as amended. 

The violation should have been reported to the President and to the 
Congress, together with a statement of the action taken thereon, as 
required by subsection (i) (2) of section 3679, Revised Statutes, as 
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EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 5 
amended. In this connection, subsection (i) (1) of section 3679, Re- 
yised Statutes, subjects officers and employees who violate subsection 
(a) to appropriate administrative discipline and to specified penalties 
if convicted of a knowing and willful violation. 

Prompt action should be taken by the Department of the Army 
to comply with the requirements of section 3679, Revised Statutes, 
as amended, for investigation of and reporting of this overobligation 
of funds. 

We have asked the Secretary of the Army to advise us of any action 
taken in this matter. Upon receipt of his response we will give con- 
sideration to whether any further action should be taken to adequately 
protect the interests of the United States. 

This concludes our statement, Mr. Chairman, and we shall be glad 
to discuss more specifically any of the points we have just covered 
on which you or members of your subcommittee may desire additional 
information. 

Thank you. 

Chairman Dawson. Mr. Fascell ? 

Mr. Fasceti. Mr. Newman, the negotiation process was then tech- 
nically legal, pursuant to the law? 

Mr.NewMan. The negotiation? Yes, sir. 

Mr. Fasceiti. That is, the determination that the contract should 
benegotiated after all the bids were thrown out ? 

Mr. Newman. They could negotiate the contract, that is right, sir. 

Mr. Fascrii. Pursuant to the sections of law which you cited be- 
cause legally we were then still in a state of emergency, and that see- 
tion applied and therefore that authority was not in any way violated ? 

Mr. Newman. That is right. 

Mr. Fasceii. In the course of your investigations did you dicuss 
the matter with the contractor, the successful bidder. under the 
negotiation ? 

Mr. NewMan. Yes, sir. 

Mr. Fiynn. Yes, we did. 

Mr. Fasceii. This is on a purely proper basis insofar as the con- 
tractor is concerned ? 

Mr. Frynwn. He said frankly he had shifted his costs but he under- 
stood he was only held for the total amount of the contract. Those 
vere informal conversations. 

Mr. Fasceii. The action by the contractor in changing it any way 
he wants to is not illegal, per se, is that correct ? 

Mr. Moorr. That is correct. 

Mr. Fasceii. If the contractor conspired with a member of the 
Government to do this, it might be illegwal, might it not ? 

Mr. Moore. It certainly might. 

Mr. Fasceiti. Was there any determination in your investigations 
isto whether or not such conspiracy or joint action had actually taken 
place ? : 

Mr. Newman. No, sir. 

Mr. Fiynn. We found no evidence of that, sir, in our review. 

Mr. Fascet. In your review did you direct yourselves toward that 
possibility or was that outside of the scope of your review / 

Mr. Newman. It gets into the criminal area. 

Mr, Fascert. Your review was limited to the Government agency 
and the authority which regulates the operation of that department ? 

53206—60 2 
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Mr. Newman. That is right. 

Mr. Fascety. Therefore, if this committee or the Congress jg jp, 
terested in the other aspects of this problem, or other possibilities. | 
let us put it that way—that would have to be determined upon either | 
an investigation as finally concluded by the Department of the Aymy | 
or by an independent investigation ? | 

Mr. Newman. That is right, sir. 

Mr. Fascety. That is all I have, Mr. Chairman. 

Chairman Dawson. Mr. Hoffman ? 

Mr. Horrman. I yield to the other members of the committee, ] | 
will have a couple of questions later. 

Chairman Dawson. Mr. Brown? 

Mr. Brown. Well, now, these houses have all been constructed 
haven’t they ? 

Mr. Newman. That is right, sir. 

Mr. Brown. The money has been paid out ? 

Mr. Newman. That is right, sir. 

Mr. Brown. Have you explored the possibility of recovery if thi 
is found to be illegal ? 

Mr. Newman. Mr. Brown, we are waiting to get our reply back 
from the Secretary of the Army. 

Mr. Brown. When did you ask the Secretary of the Army fo 
reply ? ; 

Mr. Newman. January 13, 1960. The transmittal letter, 

Mr. Brown. It has been my experience as a Member of Congres 
that you can’t expect to get an answer from any department, even 
the Bureau of the Budget, under 6 months and sometimes longer, | 
have some correspondence that has been awaiting answer that long, 
in connection with procurement matters, in which this is involved, 
too, because this is another procurement operation that is, of cours, 
a most wasteful thing, as are most procurement practices. This com. 
mittee and the Hoover Commission has tried to do something about it, 

Mr. Horrman. Is that the fault of the Congress, Mr. Brown! 

Mr. Brown. Partially, but we have passed laws in connection with 
procurement that have not been made effective as yet. Recommenta- 
tions have been made and orders issued by the President and westill 
have very bad procurement practices. This is an indication of a dif- 
ferent type of procurement—to wit, housing, but it is still the thing 
that costs the Federal Government and the taxpayers so much money: 
Bad procurement practices. 

When do you expect to get an answer from the Secretary of the 
Army ? 

Mr. Newman. In our ordinary practice we would have a followup 
on this in not over 45 to 60 days. 

Mr. Brown. You ask them again in 45 to 60 days? 

Mr. Newman. That is right. 

Mr. Brown. That doesn’t answer my question: When do you er 
pect to get an answer? I have followed up on some of my mail, too, 
and sometimes write three or four or five letters before I get an al 
swer, especially if my letter contains a question that might be just 
bit embarrassing to some public official. 

Mr. NewMan. I can’t answer that question. 
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‘ , 
Mr. Brown. What has been your experience in the past on matters 
gich as this ¢ 


18 in. | : _ ow ’ , . 
ice | Mr. Newman. Well, we have found the Department of Army very 


either cooperative. We have found in cases where we have been into an 
Army. | ea and drove extensively into the subject, where we had issued a 
"| report of maybe a few hundred pages it would take maybe longer. 
| Mr. Brown. Have you had an acknowledgment of the receipt of 
| this letter from the Army or the Secretary and any information as 
| to about how long it will take him to make a study of this matter and 
tee, | | give you an answer to your query ¢ 
Mr. NewMAn. No, sir. 
Mr. Brown. I think that is about all. 
ructed Chairman Dawson. Mr. Barry? . 
’| Mr. Barry. Have you actually investigated the housing? 
Mr. Fiynn. Yes. 
Mr. Barry. Were there any embellishments or unusual features in 
the housing ¢ 
if this | Mr. Frynn. No. We came up with no element of that nature. 
'| Mr. Barry. Do you of your own knowledge know of any cheaper 
ly back | "ay the housing could have been constructed than that which was 
; followed by the Army ? 
my fo | Mr. Frynn. No. Our point here is that the congressional limita- 
tion was exceeded without congressional authority. Not that the 
ost in itself was excessive. 
‘ongres | _ Mr. Brown. I think that is a very important point you make. In- 
nt. even | (eed from your report on page 9—I am reading now from the Comp- 
nger, | | ttoller General of the United States, January 1960, Report to the 
at long, | Congress of the United States—— 
nvolved, | Mr. Fiynn. Except for possibly that $19,418. 
t cours, |. Mr. Barry. I was going to point out that it was $19,418 greater, 
his com. | ut in a negotiated bid the contractor has certain advantages that 
about it, | te didn’t have in the initial bid because in the negotiated bid all of 
wn? the bids of the other competitors’ figures are revealed, is that not 
jon with | tue? lined 
amends. | Mr. Fry~n. That is right. 
| westill! | Mr. Barry. So that this $19,418 differential could in a certain sense 
of adif- | the advantage that a contractor would normally get in dealing with 
he thing | iovernment when bids have formally been disclosed and which have 
money: | Oberenegotiated or resubmitted, is that correct ? 
' | Mr. Feynn. That is correct, but we found no indication from the 
~y of the | ‘ntract records themselves that there was an attempt to negotiate 
: down that $19,418. 
followup | Mr. Barry. No further questions. 
Chairman Dawson. Mr. Smith? 
Mr. Smrru. Was this negotiation with the same man who had the 
lowest bid ¢ 
» vouex: | Mr. Newman. Yes, sir. 
mail, to, | Mt. Sarre. But the negotiated price was $19,418 higher than the 
et an an- | Md price. 
‘be just’ Mr. Newman. That is correct, sir. hey ia) 
) Mr. Surrux. Who makes the determination in this case under this 
aw that it is necessary and in the public interest to negotiate ? 
Mr. Newman. In this particular case it was the Chief of the Corps 
if Engineers. 








8 EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 


Mr. Brown. And, of course, he has a legal right to do that? 

Mr. Newman. That is right, sir. 

Mr. Fasceiu. I just want to make clear that the additional cogt on | 
the negotiated contract included a $15,531 addition not in the original 
specification. 

Mr. Fiynn. That was an additive. 

Mr. Newman. It was $19,418 in excess of the advertised bid. The 
$15,531 is Just another additive on top of that, which makes $34,000, | 
Mr. Fascetu. I wanted to get that clear because I was under the 
impression at first, you see, that $15,531 was part of the $19,418, by: 

that clarifies that. 

Mr. Barry. Will the gentleman yield ? 

Mr. Fasceiu. Yes, certainly. 

Mr. Barry. The $15,531, which I understand was for interior paint- 
ing, was not that figure also omitted in the initial bid or was it on the 
original specifications ? 

Mr. Frynn. I believe it was one of the alternates that could 
have been selected initially. 

Mr. Barry. So the total excess so far as this entire transaction js 
concerned, is only $19,418 ? 

Mr. Newman. That is right, sir. 

Mr. Barry. And that is all we are talking about from the stand- 
point of the Government being out of pocket, if any ? 

Mr. Fiynn. That is correct. 

Mr. Fascetyi. Except with this correction: The $15,531, as an elec. 
tive, was not elected in the original bids and it was elected in the 
negotiated deal and accepted by the Army, so it makes an entirely 
big difference. 

Mr. Barry. It seems to me if it wasn’t in the original bid they just 
wouldn’t have had any painting done and they would have had to 
contract for it subsequently and pay the $15,531. 

Mr. Brown. There is another element in here that you must not 
forget, that the overall bid or contract was a good deal higher than 
authorized by Congress originally, to the tune of about $250,000, 
so really that is what we are talking about in one sense of the word. 

Mr. Newman. That is right. 

Mr. Horrman. Did you find in your investigations any evidence 
or is there now any claim that the Government didn’t get full value! 

Mr. Newman. No,sir. Our only claim is we feel the Department of 
the Army should have come back to Congress to get an increase in 
the limitation. 

Mr. Horrman. Before they built the houses? 

Mr. Newman. That is correct. 

Mr. Horrman. So it is a question of whether you had to go ahead 
or whether you let the fellow sit out in the lot somewhere. 

Mr. Newman. I don’t think they would sit in the lot, Mr. Hoffman. 

Mr. Horrman. Well, you say it was an emergency. As I under- 
stood the gentleman from Florida, we are still under that emergency. 

Mr. Fascetu. I didn’t say that. ; 

Mr. Horrman. If you would listen, the last part of my question 
was—<didn’t you say we were under this emergency legislation! 

Mr. Fascetu. I always listen to you closely because I don’t want to 
get trapped. The gentleman is honorable. You are right. The law 
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is that the Chief of Engineers can negotiate on a finding that there 

isastate of emergency and technically there i is by law. 

Mr. Horrman. T hat is what they did. 

Mr. Fasceti. That is what he did. 

Mr. Brown. And I think you should remember that this so-called 
emergency Was developed many, many, many, many years ago. 

Mr, Horrman. But legally it is with us. In fact, we always have 
an emergency. 

But there is no evidence down along the line that anyone—I mean 
that the Government didn’t get full value for every dollar spent ? 

Mr. NewMan. No, sir. 

Mr. Horrman. And there was a demand at that time, an emergency 
we wil call It, aoe housing for the Army. 

Mr. Newman. Partic ular ly about this housing—— 

age A “legal” emergency we will say, then. 

Mr. Newman. Very well. 

Mr. Horrman. Is there any reason why the Government, the Corps 
of Engineers or whoever it was, would go ahead and build a bunch of 
houses if they didn’t need them, at the time. 

Did you find any evidence that anyone who had anything to do with 
the awarding of the contracts or the construction of the buildings had 
acted in such a way as to gain anything himself? 

Mr. Newman. Our investigation didn’t cover that aspect. 

= Horrman. You didn’t find any crookedness anywhere with re- 

‘+ tosomebody doing something to gain something? 

Nir Newman. On the basis of the present scope of our investigation 
theanswer isno. But we didn’t get into— 

Mr. Horrman. The trouble is that under the regulation, the Engi- 
ners were faced with the problem of either providing this housing 

at once or going back to Congress and starting all over again 

Mr. Newman. That is right. 

Mr. Horrman. Is that right ? 

Mr. NewMan. Yes. 

Mr, Horrman. In this first one that was $19,000 or something more 
when they separated the items. 

Mr. Newman. In other words, you have a situation here where 
there was a deadline set, as we understand it. 

Mr. Horrman. For what? 

Mr. Newman. To get this contract. 

Mr. Horrman. And then there was a limitation on the amount that 
could be spent. 

Mr. Newman. Right, but—— 

Mr. Horrman. So they either had to build houses as they did, or let 
the fellows sit out. 

Mr. Newman. No, they were trapped. They were actually trapped 
here, by Father Time. 

Mr. Horrman. Who was? 

Mr. Newman. The Corps of Engineers. 

Mr. Horrman. Sure. 

Mr. Newman. In other words, they only had so many days in which 
to get this contract negotiated. T hey didn’t even have time, I believe, 


toeven change the specifications to—to bring down maybe even within 
the limitation. 
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Mr. Horrman. So they split the cost of the utilities 
arate bids. 

Mr. Newman. The contractor did that. 

Mr. Horrman. Or negotiated bids. 

Mr. Newman. So every one of the contractors did that. 

Mr. Horrman. And the Corps of Engineers went ahe 
was necessary to have these houses up in a certain time. 

Mr. Newman. They are capable of answering that. 

Mr. Fasceri. Mr. Chairman, may I inquire? 

Chairman Dawson. Yes. 

Mr. Fascett. Did I recall in your testimony that this negoti 
bid was awarded in February ? 

Mr. Moore. The contract was executed in February, 

Mr. Newman. In 1956. 

Mr. Fascen. I assume the Congress was in session. 

Mr. Newman. I believe they were. 

Mr. Fasceii. And the limitation you are talking about, to execute 
the contract was whose limitation ? 

Mr. Newman. Congressional limitation. 

Mr. Horrman. Will the gentleman yield ? 

Mr. Fascety. Yes. 

Mr. Horrman. And we had a Rules Committee at that time, With 
our present experience with the civil rights bill you can see how long 
that. would take. 

Mr. Fascerxi. I didn’t know the Rules Committee had anything to 
do with it. 

Mr. Horrman. Well, they do with legislation. 

Mr. Fasceru. T assume they are still around. But this was a con- 
eressional limitation on costs at the time when the contract was 
executed, is that correct ? 

Mr. Newman. That is right. 

Mr. Fascrrn. ‘nd the negotiated contract was executed prior to the 
expiration of any congressional time limitation. 

Mr. Newman. That is right, sir. 

Mr. Fascert. The scope of the inquiry in the General Accounting 
Office dealt with purely whether or not the congressional directive, or 
law, on antideficiency, was followed by the Department of the Army or 
was violated ? 

Mr. Newman. That is right, sir. 

Mr. Fasceru. It is your conclusion based on the record, there is no 
doubt that act was violated in this case ? 

Mr. Newman. That is right, sir. 

Mr. Fasceti. And that the simple thing to have done was for the 
Army to have come back to Congress. Notwithstanding the fact that 
the expiration date would have passed and it would have required new 
authorization from the Armed Services Committee, is that correct! 

Mr. Newman. That is right, sir. 

Mr. Frynn. Possibly the Army personnel can correct me, but I 
don’t believe the authorization itself had expired. It was simply an 
Army program to get such housing under contract by December al. 

Mr. Fascern. Well, this is the question I asked originally and I 
would like to get the record straight on that: The limitation on 
time then for the execution of the contract was a departmental 
limitation ? 
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Mr. Fixnn. That is correct. 

Mr. Fasceit. And not one by law. 

Mr. Moore. Mr. Chairman, I would like to state here that the 
guthority to negotiate was due to pressure of the General Accounting 
Office and the Congress, restricted by regulation effective January 1, 
1956, so they could not have negotiated these proposals under the 
regulation after January 1, 1956. So in the telegram dated December 
94, they asked that the proposals be in and opened on December 29 
as they had to do it prior to December 30 in order to negotiate. 

Mr. Fasceti. But the limitation was by virtue of their own regula- 
tion, is that correct : : 

Mr. Fiynn. The time limitation. 

Mr. Moore. The limitation on negotiation, and the limitation on 
the housing are both by their own regulation. 

Mr. Fasceti. The limitation on the housing? What do you mean? 

Mr. Moore. The limitation on getting the program under contract 
by December 30 is their own regulation. 

“Mr. Fasceti. The dollar ceiling limit is by Congress? 

Mr. Moore. That is right. 

Mr. Fasceri. And the Antideficiency Act is a congressional act? 

Mr. Moore. That is right. 

Mr. Fascett. Now, were any of the rules and regulations changed 
by the Army pertinent to this transaction ? 

“Mr. Moore. No. 

Mr. Fasceiri. During the course of it, immediately prior thereto 
or immediately thereafter ? 

Mr. Moore. No. Well, the regulations on negotiation were changed 
elective January 1, 1956, to restrict negotiation. . 

Mr. Fasceti. To restrict negotiation how? I don’t follow you. 

Mr. Moore. Under the authority to negotiate under emergencies. 
they restricted that regulation to only negotiate certain types of con- 
tracts and this contract would not have qualified— 

Mr. Fasceri. This particular contract would not have been one of 
the categories for emergency procedures under that determination ? 

Mr. Moore. Right. 

Mr. Brown. Would the gentleman vield? 

Mr. Fascerzu. Yes, sir. 

Mr. Brown. The regulation regarding renegotiation of contracts 
came about, did it not, as a result of congressional investigations and 
complaints about the fact that too many contracts were being let by 
renegotiation or direct negotiation instead of by bids, is that true? — 

Mr. Newman. Yes. 

Mr. Brown. When you talked to the contractor, did he by any 
happenstance tell you how much he lost on this Government contract ? 

Mr. Fiynn. No, the contract wasn’t complete at that time. 

Mr. Brown. It wasn’t complete. He didn’t know? 

Mr. Fiynn. He didn’t indicate that he expected to make a loss, 

Mr. Fascein. The changes on the regulations. Do you have those? 

Mr. Moore. Yes. 

Mr. Fasceiz. I wish you would read them out so I can get clear in 
my mind just exactly what transpired with respect to the changes 
inthe regulation dealing with the instructions on the negotiation of 
‘contract pursuant to this emergency power. I am not sure I got 
that straight vet and I am not sure whether the time expired as a 
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result of their own regulation, and whether they changed the regula 
tions prior to and were trying to beat their own time limit, or whether 
they did immediately thereafter. That is what I am trying to find 
out right now. 

Mr. Moore. As of November 8, 1955, they revised their regulations 
on negotiation. In this regulation with respect to section 2(C) (1) 
which is negotiation during emergencies, it says—— 

Mr. Fascett. Now, this is a new Army regulation, is that right? 

_ Mr. Moore. It was a revision of the Department of Defense Armed 
Services Procurement Regulation. 

Mr. Fasceiu. It was issued November 8, 1955. 

Mr. Moore. Yes, effective January 1, 1956. It says: 

With respect to procurements initiated on or after January 1, 1956, and for 
the duration of the national emergency declared pursuant to Presidential] Proe. 
lamation 2914 dated December 16, 1950, the Assistant Secretary of Defeng 
(Supply and Logistics ) has determined that the following procurements only 
may be made with regard to 2(C) (1) of this act. 

1. Procurement made with regard to labor surplus and disaster area programs 

Mr. Fascetx. How long is that regulation ¢ 

Mr. Moore. It is not too long. There are five types of contracts, 

2. Procurement made in keeping with the small business programs, 

3. Nonperishable subsistence (pending resolution of the recommendation op 
this subject contained in the report of the Commission on Organization of the 
Executive Branch of the Government, subject “Food and Clothing’). 

4. Research and development of $100,000 or less. 

5. Specific procurement programs designated by the Secretary of a military 
department. 

The Secretary shall make findings fully justifying such designation and these 
findings shall be reviewed at least every 6 months thereafter to determine the 
continuing need for such designation. 

A copy of the findings and the reports on the review shall be forwarded tp 
the Assistant Secretary of Defense. 

Mr. Fasceiu. The effect of this regulation, to be effective January 1, 
1956, was to tighten up the use of this emergency process as a basis 
for negotiated procurement purposes, was it not ? 

Mr. Moore. By negotiation, yes. 

Mr. Fasceti. Now, this was in November? 

Mr. Moore. That is right. 

Mr. Fasceri. At that time what was the status of this particwar 
contract process? At the time of that regulation. 

Mr. Moore. It was initially advertised November 21, 1955, after this 
regulation was issued. 

Mr. Fasceiti. That was a couple weeks after this regulation was 
adopted 4 

Mr. Moore. That is right. 

Mr. Fasceti. Under the old regulation then existing—because the 
new one applied only to those which were done on January 1, or there 
after, so this one was let under the old practice. 

Mr. Moore. That is right. 

Mr. Fasceni. What was the time limit under the old procedure! 

In other words, this new regulation doesn’t even apply to this con- 
tract at all. So what was the old one? What was the then existing— 

Mr. Moore. There weren’t any regulations at all under the old one 
relating to section 2(c) (1) of the act. 
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Mr. Fasceti. In other words, there were no limitations as to the 
yse except as a matter of procedure or practice within the Department ? 
Mr. Moore. That is correct. 
Mr. Fascett. No limitations on the use of the emergency power, 
tthe Chief of the Corps of Engineers made a determination to ne- 
gotiate a bid pursuant thereto? 


Mr. Moore. That is right. 

Mr. Fascetit. And such a determination was made in the instant 
case ! , ; 

Mr. Moore. That is right. 

Mr. Fasceti. Then I don’t follow the original statement which 
aid that there was a time limit with respect to the Corps of Engineers 
getting execution on the contract. 

Mr. NewMan. It refe — to this regulation, you see. 

Mr. Fasceri. I know, but that new regulation applied only to bids 
and contracts that were executed after January 1, 1956. 

Mr. Jounson. I believe I can answer that, sir: They were forced 
‘9 get the thing under the wire under the old unrestricted—to get it 
secomplished, to make it an accomplishment by December 29. and 
that is the way they did it. To avoid having to come under this new 
regulation. 

Mr. Fasceri. But the contract wasn’t actually executed until Feb- 
vary 1956. 

Mr. Jonnson. But the opening of the proposals took place 

Mr. Fascerz. And that was the determining factor in the : applica- 
tion of this particular regulation ? 

Mr. Jounson. That is right. The fixing of the rights occurred at 
that point in time. 

Mr. Fascetz. ‘They didn’t want to run into the conflict of their own 
regulations ? 

Mr. Jounson. The formal negotiation. 

Mr. Fasceti. The scope of your investigation then limited itself 
tothe question of the violation of the congressional directive on anti- 
ieficiency, and the reporting process that is required thereby, to the 
Congress and to the President. 

Mr. Newman. At this point. 

Mr. Fasceti. Your investigation did not cover the point of whether 
the contractor in negotiating with a Government official acted to cir- 
camvent the congressional directive ? 

Mr. Newman. No, sir. 

Mr. Fasceri. Your inquiry did not cover whether this contractor 
ty the action of a governmental employee actually received prefer- 
aitial treatment ? 

Mr. Newman. It didn’t cover that. 

Mr. Fascetn. Thank you. That is all. 

Mr. Horrman. If I understand you correctly, nowhere along the 
Ine did you find any evidence that anyone who had any authority 
Meonnection with the negotiation, or the construction of the house 
ind the utilities, had used any improper influence? Nor received 
iny benefit of any kind ? 

Mr, Newman. ‘No, sir. 

Mr. Fascen. Now, let’s get clear on that, Mr. Newman, because 
jou just got through telling me your investigation didn’ t cover that. 

Mr. Newman. I said that we found—the scope of our work didn’t 

53206—60-—_3 
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cover any of the criminal aspects. It only covered getting jp ty 
find out how it was negotiated, getting all the facts and figures ang 
determining whether or not it was within the congressional limits. 
tions and lastly whether or not from a legal standpoint the Apt. 
deficiency Act was violated. That is as far as we went. 

Mr. Fascetu. Then you are not in a position to testify as to whether 
or not there were any actual criminal acts that took place? 

Mr. Newman. No, but the question as I received it was, during the 
course of the work we have done to date, did we find any, and | 
said, no, we have not found any indications. "tj 

Mr. Horrman. If you had found any evidence of conflict of inte. 
est, of improper activities on the part of anyone who had anything 
to do with the awarding of this contract, you certainly would haye 
reported it, wouldn’t you, or commented on it ? 

Mr. Jonnson. May I answer that ? 

Mr. Horrman. I don’t care who answers it. 

Mr. Jounson. Under the law, we report any reasonable evidence 
of criminal violation which comes about by reason of our normal 
civil type activities, to the Department of Justice because that jp- 
volves criminal implications and we have an arrangement to proceed 
to the FBI, where we will turn those matters over for the proper 
following up of the criminal phase of the investigation. We so ip- 
form the Congress at such time as we report a matter of that nature, 
Now, if we don’t find any reasonable grounds for believing that q 
criminal violation has occurred we do not report them to the Con- 
gress. So the answer Mr. Newman gave is in the negative: we found. 
to the extent we went into this, no evidence sufficient to justify ys 
in feeling that there was a necessity of reporting this matter to the 
FBI for further pursuit on any criminal implications. 

Mr. Horrman. That is a long and a very informative answer, 

My question was whether or not during your investigation you 
found any evidence at all that anyone had profited or whether there 
was a conflict of interest, anything at all that was wrong except the 
technical proposition, and your answer is no, isn’t it ? 

Mr. Jonnson. That is correct, sir. 

Mr. Horrman. That is what I thought. 

Mr. Newman. We are awaiting further reply from the Secretary 
of the Army. If he hasn’t gone into that matter and we think we 
should get into it we will pursue it further. 

Mr. Horrman. As to whether someone has received a gratuity or 
been improperly influenced ? 

Mr. Newman. Whatever they come up with. I don’t know about 
their investigation. I would have to evaluate it first. 

Mr. Horrman. Let’s get it over with: You made a thorough and 
complete examination, didn’t you ? 

Mr. Newman. Only as I stated in the record. 

Mr. Horrman. Yes, and you didn’t find any evidence of any im- 
propriety on the part of the Engineers, did you? 

Mr. Newman. That is exactly correct. 

Mr. Horrman. Well, it has taken us a long time. That is what! 
thought it was in the first place. 

Mr. Moore. The only thing we disclosed in the record was, in the 
invitation to bid, the contractors were put on notice that there was 
a statutory limitation of so much on the construction of the housing. 
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nto | Allfour responses to that invitation to bid were in excess of that limita- 
and | tion. When they issued a telegram to negotiate they advised these four 
ita. | egntractors that their bids were not legally responsive because they 
nti | gxceeded the limitation and asked them to submit proposals for 

negotiation which would comply with the statutory limitation, and 
ther | that they did. 

Mr. Horrman. What you found was that in the first place they 
the | eouldn’t build the houses and the utilities under the limitation, so 
nd I | what they did was just take the utilities and cut those off and get one 

price on those and one price on the house and go ahead, wasn’t it? 
nter- Mr. Moorr. No, they had those separated in the first place, and all 
thing | they did was to take some of the costs and add it on to the utilities 
have | gnd charge the Government more than they proposed to initially. 

Mr. Horrman. To get it within the limitation as they could, they 

took the separate bids, didn’t they, and they shifted a part of the 
total cost from the house over to utilities 


dence Mr. Moore. That is correct. 

ormal | Mr, HorrMAN. Why sure. 

at in- Mr. Fryxn. It was all one bid document. 

oceed Mr. Horrman. I understand; the house wouldn’t do you any goou 
roper | without water or light. 

so in- Mr. Smirx. I noticed this limitation, for example, that applied that 


ature, | year was $20,000—the most you could spend for housing for gen- 
that a erals—down to $12,000, the most you could spend for enlisted per- 
» Con- | sonnel. The totals here exceeded that by about 40 percent. 

found, Now, did you make any breakdown to see whether or not the speci- 
ify us | fications they had prepared were the kind that would cause exceeding 
to the | thislimitation as to a particular category / | 

Mr. Moorr. It was a lump sum bid so you couldn’t break it down. 

wer, Mr. Samir. So in essence what they did was prepare specifications 
m you | that were more elaborate than you could get for this kind of limita- 
r there | tion. . 
ept the Mr. Moore. Their own estimate for these houses according to their 
gecifications was in excess of the limitation. 

Mr. Newman. Around a million dollars. 

Mr. Frynn. We are not saying though the housing itself was 
cretary | daborate. 


ink we | Chairman Dawson. The rules the Congress set wp were cireum- 
vented, 
uty or | Mr. Smirx. And this was a way you could exceed limitations i 


n 

illhousing that was built. 
Chairman Dawson. I suggest we go home and let the Army run 

thecountry. They are trying to run it anyway. 

Mr. Horeman. You are in General Accounting down here, I wn- 
‘erstand, and are experts with the figures and all. Have you any 
ilea whether the cost of this investigation was either equal to, less 
than, or more than the amount the construction cost exceeded the 
limitation ? 

Mr. Newman. The investigation? I don’t quite understand. 

Mr. Horrman. The investigation made and the time involved of 
tthe folks who are here on this—have you any idea whether that 
Sgreater than the amount by which the construction cost exceeded 
the limitation / 


vy about 
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Mr. Newman. Well, the cost of our making an investigation 
wouldn’t amount to 10 percent of the cost of this housing, 

Mr. Horrman. I refer to the excessive $19,418. The investigation 
and the time of the Congress, if it has any value and if it is all figuyeg 
in, and the witnesses who are sitting along here, the brass, ag to 
whether the total cost. of this investigation was greater than th 
amount by which the construction cost exceeded the limitation, which 
as I understand was $19,418. 

Mr. SmirH. $250,000. 

Mr. Newman. Mr. Hoffman, the $19,418 is just a small little sate}. 
lite. What is at stake here is exceeding the congressional limitation 
by $250,000, not $19,418. The $19,418 is an item—— 

Mr. Horrman. On page four of your report you have $19,418, 

Mr. Newman. That $19,418, anyone sitting down with the adver. 
tised bids from the same contract and turning around and looking at 
his second bid which was negotiated, it was $19,418 different. He ae. 
cepted that. There was nothing in the file which indicated that he 
made any attempt to get a lower bid. He just accepted the additional 
cost. 

Mr. Horrmayn. All right, you can put the rest of it in the record 
and I will ask you what you would have done under the circumstances, 
go back to Congress 4 

Mr. Newman. Yes, sir. 

Mr. Horrman. And let the fellows wait for housing? 

Mr. Newman. I doubt that anyone would be living in the streets, 
as you mentioned before. Did you find anyone who was living ina 
tent ¢ 

Mr. Fiynn. No, and there is quite a bit of housing in the area. 

Mr. Fascety. I assume, Mr. Newman, you are not in a position to 
evaluate the damage that would be done to governmental processes if 
you allowed a department to indirectly operate in violation of the lay 
and to do that which they could not do directly. And the cost of that 
and the damage of that would far exceed not only the cost. of any 
investigations inside the GAO or inside the Army, but also would far 
exceed undoubtedly in my humble opinion the amount of money of 
$250,000 that was shifted in order to make this thing possible. 

Mr. Newman. That is right. 

Mr. Fascruu. If it became absolutely necessary to do what was done 
then it should have been done by orderly process and this is the whole 

issue that is involved here. 

Mr. Newman. That is right, sir. 

Mr. Fascetu. Except for one other thing: You testified that you 
are now waiting on a report from the Department of the Army and 
at that time you will make an additional determination as to what 
further action the General Accounting Office will recommend, is that 
correct ? 

Mr. Newman. That is right, sir. 

Mr. Fascetsz.. Now, I asked this question before but I want to gett 
clear in my own mind: Is there involved in these type activities the 
possibility of recovery of funds because I frankly can’t see where there 
is any recovery involved here. 

Mr. Newman. There may be. 

Mr. Fascetx. There may be. There could be. 
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Let’s put it that way. You mean if certain laws are violated ? 

Mr. Newman. That is right, sir. 

Mr. Fasceti. There is no question of an additional appropriation 
by Congress to the Department of the Army because that contract is 
fally funded in some manner by their own accounting system, is that 
right ? - vk 

Mr. Newman. That is right, sir. 

Mr. Fascent. So we are not talking about additional appropria- 
tions ? ; ara 

Mr. NewMANn. Not at this time, no. 

Mr. Fascetn. It might involve the subsequent ratification by Con- 
oress of what the department has done in order to clear up the 
fechnicality, the legal technicality involved. 

Mr. Newman. That is right, sir. 

Mr. Fascert. Might it involve a question based on recovery from 
the contractor in any way? 

Mr. Newman. I would like for Mr. Moore to answer that. 

Mr. Fasceti. I don’t mean by going into details of what he could 
have done or should have done or what he didn’t do, but are there 
rules or regulations or laws which might under these circumstances 
involve the question of, so that you have to examine it, as to whether 
or not there might be recovery on the part of the Government from 
the contractor ¢ 

Mr. Moorr. There are court cases which give support for a pro- 
position that could be 

Mr. Fascetn. OK. Now, that determination has not yet been made 
by vou. Is that correct ? 

‘Mr. Moore. That is correct. 

Mr. Newman. That is right. 

Mr. Fasceii. You are awaiting the report from the Department of 
the Army. 

I want to get back to a couple of other points here. Is there a 
question in procurement cases—not this one specifically—where if 
there is conspiracy between the contracting officer and the contractor 
to circumvent a law, that some criminal action is involved; some 
eriminal penalty ? 

Mr. Moore. Yes, sir. 

Mr. Fasceti. Is there some rule or regulation or law wherein, if a 
Government employee gives preferential treatment to a contractor 
that there is some penalty involved ¢ 

Mr. Moore. To the employee ? 

Mr. Fascenu. Yes, sir. 

Mr. Moorr. There is a possibility of criminal action against the 
employee; yes, sir. 

Mr. Fascenn. Ok, that is all I want to know. 

Mr. Horrman. Now, I want to get on the record, Mr. Chairman, 
this final statement that I do not want to be understood as in any way 
ondoning the violation. By that I mean if I exceed the speed limit, 
lam going to say, “All right, how much is it?” 

Chairman Dawson. It will be difficult to come to that conclusion 
ftom the statement that you have made. 

Mr. Horrman. I regret very much your inability to understand 
That I have said, but if you will read the record, you will find out 
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just what I was saying—there is no question but that they did some. 
thing that perhaps they shouldn’t have done. 

Chairman Dawson. They knew what they set out to do; they sat 
out to circumvent the laws passed by Congress. They have no righ 
to do that, but they are little gods in themselves who feel that they 
are not subject to the Congress and so they go ahead and do it ang 
hope they will get by. 

Mr. Horrman. I don’t accept that motive any more than I do thy 
you are going to kill somebody when you drive 70 miles an hour on 
the turnpike. 

Mr. Barry. In response to one of Mr. Hoffman’s questions, you say 
there is nothing in the record that there was any effort to take the 
lowest bid. That is on the December 29 negotiation. Do you recal] 
making that statement? 

Mr. Newman. Well—— 

Mr. Barry. That there was nothing in the record that there was 
any effort to take the lowest bid. 

Mr. Newman. They did take the lowest bid, but they didn’t attempt 
to negotiate—that is what the word “negotiate” means in our opinion, 
that he would take the bid and lower it down. In this particular 
case, the contracting officer had that particular contractor’s low ad- 
vertised bid and the negotiator 

Mr. Barry. May I just point out to you that as they sat there jn 
this negotiation, company B’s bid was $14,000 higher—I am reading 
now from your comptroller general's directive, the previous docv- 
ment referred to, at page 5, and I am pointing out in the proposals 
opened December 29, 1955, that company A, who got the business, was 
$14,000 lower than company B; was $8,000 lower than company (; 
was $20,000 lower than company D. So at the time they sat there with 
their negotiations they had four bids. They didn’t need a much 
greater refinement than to have four bids as close as that at hand. 

Why would they hit the contract or—the lowest bidder down, 
and you don’t know that they didn’t ask for a lower bid, do you! 

Mr. Newman. There is nothing in the files to indicate he did. 

Mr. Barry. Do you know he sat across the table and said, “Can you 
do this for $10,000 less?” 

Mr. Frynn. Usually there are notes on the negotiations which de- 
scribe to what extent the matter was negotiated and in that case there 
was no such record. 

Mr. Barry. In view of the three other bids within $20,000 of that, 
there would be no reason why the negotiating contracting officer 
wouldn’t have perfect assurance that what he was doing was in the 
best interests of the Government, isn’t that true ? 

Mr. Newman. No, it is not true. 

Mr. Frynn. He also knew it was $19,000 more than the previous 
advertised bid from the same contractor. 

Mr. Barry. In other words, you are saying that the Department of 
the Army and all our contracting officers should circularize and get 
bids and when they get bids they should hit the fellow on the head 
who is the lowest bidder and say, “Come on down even below that!” 

Mr. Newman. Yes, sir; on negotiated contracts. 

Mr. Barry. Is that a requirement of law? 

Mr. Newman. No, it is just commonsense to get the best price you 
can for the U.S. Government. 
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Mr. Barry. Don’t you think taking the lowest of four bids is 
commonsense ! 1 oo in de laa 
Mr. Newman. No, this is negotiated. The word “negotiation 
means that he will take the lowest bid and then he shall make every 
afort to study that bid and try to get it down. We have this on 

negotiated production contracts all over the country. : 

Mr. Barry. And you think on December 29, the day before New 
Year’s Eve, that they are going to sit down and try to figure out how 
they can sharpen their pencils and get an answer back by the end of 
the year? Do you expect that ¢ tein 

Mr. Newman. That was their problem. They didn’t have to negoti- 
ate this by December ‘ 

Mr. Barry. Under the circumstances that existed at that time, they 
take the lowest bid, isn’t that a proper business procedure to follow ? 

Mr. Newman. Not in negotiations. They should try to negotiate 
further. That is the purpose of negotiation. ; 

Mr. Barry. On December 29 when they have to close this thing 
down on that day ? ; . 

Mr. Newman. They made their own deadline, not the Congress. 

Mr. Barry. We are not talking about whether the Congress made 
the deadline; we are talking about under the circumstances were 
the men acting with propriety ? 

Mr. Newman. Well, anybody who sits down —— 

Mr. Barry. I submit that they were and you are saying that they 
aren’t. 

Mr, Newman. I would say that if you had the same identical con- 
tractor, as we have in this case, and his advertised fixed price bid 
was $19,000—his first bid was $19,000 less than his second, one of 
the reasons, as you mentioned before, that the original advertised 
bids were exposed, so he came in with a higher price—the contracting 
oficer knew only a few days before, a week or maybe 2 weeks, that 
he submitted an advertised bid $19,000 less, he should have tried 
to get back the $19,000 from the contractor because why the increase 
in the price? The cost probably didn’t increase. There is nothing 
in the negotiations to show that the cost had increased. It wasn’t 
discussed. 

Mr. Fasceti. It was New Year's. 

Mr. Barry. In other words, your total implication here is that 
there was $19,000 too much in the final figure, in addition to the 
technical violation which you have already referred to, is that cor- 
rect ? 

Mr. Newman. That is right. 

Mr. Moorr. This was in excess of his own advertised bid two 
weeks previously. 

Mr. Barry. So we are talking about $19,000, basically, and the 
technical violation. 

Mr. Newman. And the $250,000. 

Mr. Barry. No, the technical violation. We are not talking about 
the dollar amount because the dollar amount is within a few dollars 
ofthe original bid for the total of the two items. 

There is the subject of limitation within the limitation, is that not 
nght? As far as money is concerned, we are talking about $19,000. 

Mr. Moorr. No, they could not - 

Mr. Barry. We are in addition talking about a violation. 
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Mr. Moore. You are assuming that the original bid was proper 
and they couldn’t have accepted the original bid under the law, you 
see. 

Mr. Jounson. The average cost of the 50 houses would have beep 
$13,000 under the limitation. That would seem adequate to provide 
reasonable living quarters. 

Mr. Fiynn. The main point here is that there was a violation of 
the congressional limitation and besides that, to obtain a recasting 
of these costs to obtain an appearance of complying with the mie 
tion, it cost $19,418. The more important finding I think js the 
fact that the congressional limitation was violated. 

Mr. Barry. We are also again getting back to an earlier point 
made by the Department of the Army in something that I have read 
that when a bid is negotiated or they have a second opportunity for 
bidding, that the contractor in a sense has the Government over the 
barrel to the extent that the contractor who was lowest bidder knows 
what all the other bids were, and so he goes back and he wonders 
if he made a mistake in his estimates. So he goes back and resharpens 
his pencil and he comes in a little closer to the others for fear he might 
lose his shirt. 

Is that not proper—it doesn’t mean there is any collusion between 
the contracting officer and the contractor. 

Mr. Newman. Probably no collusion, but the contracting officer 
ought to question it to find out why it was $19,418 more. 

Mr. Barry. May I repeat—you say there is no evidence that the 
contracting officer did question the contractor, but I say unless you 
have the contracting officer sitting here and ask him whether he did 
attempt to negotiate a lower price, I don’t think we should get it into 
the record that the man is guilty because you didn’t find anything in 
the record, and that is the implication you are leaving here. That 
is what you leave with me. I don’t know what you leave with some- 
body else. 

Mr. Newman. We haven’t said anybody is guilty. 

Mr. Barry. You leave the implication because you didn’t find any- 
thing in the record that the contracting officer attempted to get the 
$19,000 out of the contract, that therefore the contractor got $19,000 
too much ; that is your implication as far as I am concerned. 

Mr. Newman. That is not an implication. Actually it is common- 
sense that a contracting officer would apply to get the lowest price. 

Mr. Barry. But you don’t know that he didn’t ask for it, so why 
talk about it? 

Mr. Fiynn. We also have the Army’s comments on our draft re- 
port and they didn’t question the fact that they didn’t try to negotiate 
this; they stated as you have stated, they felt it was a fair price. 

The point we raised was, we felt it should be negotiated down to 
the original price. We didn’t find any evidence of it. 

The Army, in commenting to us, has not indicated that they did 
try to negotiate that price. 

Mr. Barry. I think that we ought to bring in the contracting of- 
ficers and ask them directly whether they did or did not try_to get 
the $19,000 down and if they did, make a suggestion, we should com- 
mend them for the effort. That is all. 
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Mr. Newman. As far as the $19,418 is concerned, it was poor 
dgment in our opinion. We feel that he should have tried to get 
tack the $19,418. 

Mr. Barry. Mr. Newman, I have asked you several times if you 
know he didn’t try to and you can’t say yes or no because you weren’t 
there. You only say that the record didn’t show it. 

Mr. Newman. The record didn’t show it. 

Mr. Barry. The conversations with regard to the negotiation of 
acontract isn’t in the record ? 

Mr. Newman. They should be. 

Mr. Barry. You have to know whether the man brought the subject 
up or whether he didn’t and you don’t know it. 

Mr. Horrman. Mr. Chairman, he just takes the same attitude that 
a Congressman does, He knows more about the other fellow’s busi- 
ness than the fellow does. 

Mr. Fasceti. The point is though, isn’t it, Mr. Newman, that the 
Army did execute the contract. for $19,418 more than what the man 
originally bid it for 2 weeks earlier 4 

Mr. Newman. That is right, sir. 

Mr. Fasceri. And when the Department did that, what relation- 
ship did the executed contract have to the highest bidder under the 
original bids ¢ a 

Mr. Newman. What is that question again? Still lower. 

Mr, Fasceti. I know, but what relationship had he, first, second, 
third, or fourth? Was the executed contract Ist, 2nd, 3rd, 4th, 5th, 
or 10th in relation to the original bids? 

Mr. Moore. He was low in both cases. 

Mr. Newman. In both cases he was lowest. 

Mr. Fasceti. So the only point then was on just accepting the 
$19.418 additional cost, and nothing in the record can satisfactorily 
explain why it was done ¢ 

Mr. Newman. That is correct. 

Mr. Smirnu. One quick question here. I don’t quite understand why 
they didn’t change the specifications and bid again. Is there some 
reason Why you couldn’t do that ? 

Mr. Newman. You would have to ask the Army that one. 

Mr. Surru. This limitation you are talking about didn’t limit 
their changing specifications and having more bids then ? 

Mr, Newman. No. 

Mr. Potanp. Mr. Chairman, just one question, if you please. 

Iread, Mr. Newman, from your statement : 

The limitation was clearly overobligated and overexpended in violation of 
subsection (a) of section 3679. 

Do you consider such a violation improper ? 

Mr. Newman. Surely. 

Mr. Potanp. Then you would like to have the record stand that 
there was an impropriety which you found ¢ 

Mr. Newman. That is right, sir. 

Mr. Inprrrz. Mr. Newman, when the initial bids were rejected, did 
the Corps of Engineers invite the subsequent proposals on the basis 
of the same specifications and drawing? 

Mr. Newman. That is right, sir. 

a Separre. Was that shown in the telegram which was sent to the 
idders @ 


53206—60-——4 
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Mr. Newman. Yes, sir. 

Mr. Inpritrz. Was that the telegram of December 24, 1955? 

Mr. NewMaNn. Yes, sir. 

Mr. Inprtrz. Mr. Chairman, I offer for inclusion in the record a 

2 . ~~ d 
copy of the telegram of December 24, 1955. 
The telegram reads as follows: 

From Kromer, district engineer, Chicago district, Chicago, Ill., to: 

G. H. Srerneere, 1609 Delmar Avenue, Granite City, Il. 

S. M. Witson & Co., 1616 Cleveland Boulevard, Granite City, Fil, 

M. H. Wore & Co., 2201 Adams Street, Granite City, Ill. 

GENERAL CONTRACTING Co., 22d and Monroe, Granite City, Til. 
From: NCWPE: 

All bids submitted pursuant to invitation No. ENG—11—032-56-28, for family 
housing and utilities at Granite City Engineer Depot, IIl., are rejected ag no} 
legally responsive in that bids on items 1 and 2 exceed the statutory limitation, 
Proposals for this work will be solicited immediately and publicly opened jy 
this office at 10 a.m. central standard time, Thursday, December 29, 1955. The 
same specifications and drawings will be used with the specifications and solic. 
tation for proposals being numbered ENG—11—032-—56-28A, and will be considered 
to be dated December 24, 1955. The items in the proposal form available jy 
this office and being mailed to you are exchanged from the bid form which yoy 
already have. Bid bonds are not required. After the proposals are opened, 
it may be necessary or advisable to immediately negotiate with each offerer. 
For this reason you may consider it advisable to have a representative present 
when proposals are opened. 

Date, 24 month; December time; 10 a.m.; year; 1955. Released by ¢, 4. 
Hays, Lieutenant Colonel, Corps of Engineers, assistant executive officer, 

Mr. Inprirz. The report of the Comptroller General identifies four 
companies by the letters A, B, C, and D. The telegram indicates the 
names of four companies, but does not identify them by letters A, B, 
C, and D. 

Could you tell us which of these companies is A, which is B, which 
is C and which is D? 

Mr. Newman. Wecan furnish that information to you. It will take 
a few minutes. 

Mr. Inprrrz. Will one of your assistants prepare a list so we can 
have that for the record ? 

Mr. Newman. We will, sir. 

(The information received from the General Accounting Office is 
as follows:) 

The names of the companies referred to as A, B, C, and D on page 5 of our 
report are: 


A. G. H. Sternberg & Co., 1609 Delmar Avenue, Granite City, Tl. 

B. S. M. Wilson & Co., 1616 Cleveland Boulevard, Granite City, Il. 

C. M. H. Wolfe & Co., 2201 Adams Street, Granite City, Il. 

D. General Contracting Co., 22d and Monroe Avenue, Granite City, Tl. 

Mr. Inprtrz. Does the limitation in section 608 of the 1956 Appro- 
priation Act, which we have been discussing, specifically refer to 
figure of $642,000? 

Mr. Moore. No, it does not. 

Mr. Inprirz. How is that limitation derived ? 

Mr. Moore. That is derived by so many houses for the various 
grades of officers for so much per house for each officer. 

Mr. Invrrrz. Could you furnish to us a list of the number of houses 
and the grade of the officers, and the price per house, so the record 
will show how the limitation of $642,000 is computed. 

Mr. NewMan. We will be glad to furnish it. 
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(The information received from the General Accounting Office is as 
follows :) 


Cost limitations applicable to the housing constructed at the Granite City En- 
gineer Depot were prescribed in section 608 of the Department of Defense Appro- 
priations Act, 1956 (69 Stat. 315), as follows : : 5 

“puring the current fiscal year, appropriations otherwise available for con- 
struction of family quarters for personnel shall not be obligated for such con- 
struction at a cost per family unit in excess of $20,000 on housing units for gen- 
erals or equivalent ; $18,000 on housing units for colonels or equivalent - $16,000 on 
housing units for majors and lieutenant colonels, or equivalent ; $14,000 on hous- 
ing units for second lieutenants, lieutenants, captains, and warrant officers, or 
equivalent ; or $12,000 on housing units for enlisted personnel * * *.” 

The total housing cost limitation of $642,000 covered the following housing 
nits, as submitted by the Department of the Army, which made up the project: 





—_-- 
| Statutory maximum 
Number | Number cost 
Tyne For of build- | of hous- os ocedaiiaal 
ings ing units z : 

Per unit Total 
eee phaalonliaal oak sh A cnatbdinonetinih es 
Q% Colone! A 1 . 1 $18, 000 $18, 000 

.ac---- : ; 
5 . Lieutenant colonel and major_-.| 3 . 3 16, 000 48, 000 
Duplex... -- Company grade Dingess 12 14, 000 168, 000 
ex. s Jy gl A 
_ a oa 
Subtotal of units for officers..............-.-- eee \ a 16 
dunit apartment - - - -- Enlisted men... 1 ‘ 4 12, OO 48, 000 
unit apartments - - .do 2 ; 14 12, 000 168, 000 
gunit apartments oR ROR te cst ee : 16} 12,000 | 192,000 
| = 
Subtotal of units for enlisted men ae : scale 34 
Total number of housing units_-_- a ie 50 -- 
Total cost limitation ; ‘ fee ie tbdees cid, Scan 642, 000 





Mr. Inprirz. The report by the Comptroller General states that 
items such as ranges, installation of refrigerators, fences, roads, etc., 
were not subject to the limitation. 

Please explain the basis upon which these items are not subject 
to the limitation ? 

Mr. Moorr. This listing is a listing upon which the Army used 
in advertising these bids, and these are the items they listed as not 
being subject to the limitation. 

We have not made a formal determination as to whether these 
items are in the limitation or not because in this case there was a 
violation regardiess of whether these items were included in the lim- 
itation or not. 

Mr. Inprirz. My question was: What was the basis for stating 
that the items were not subject to the limitations. Was that state- 
ment based on the joint resolution of Congress dated October 6, 
1942, in 10 United States Code (1952 edition) section 1337a ? 

Mr. Moorr. That law is involved in determining whether or not 
those items are included in the limitation. 

Mr. Inprirz. Does that law state that the limitations shall not 
be construed to prohibit expenditures for equipment and work out- 
side of such quarters ? 

Mr. Moorr. Yes, it does. 

Mr. Inprrrz. Would you say that ranges and installation of re- 
frigerators are outside of the quarters or inside of the quarters? 

Mr. Moors. They are inside of the quarters. , 
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Mr. Inprirz. Would you not, therefore, think that the eos of 


ranges and installation of refrigerators, which were listed as not 
being subject to the limitation, should also have been included With. 
in the limitation? 

Mr. Moore. As I stated, we have not made a formal determing. 
tion on that. I have studied the matter quite a bit. My first jp. 
pression was that they should be included. That was the implica. 
tion when Congress passed the law that the equipment and work 
outside of the quarters is excluded. There is an implication ther 
that equipment and work inside the quarters would be included, byt 
there is nothing that I can find in the legislative history op the 
hearings showing specifically that ranges and refrigerators and types 
of equipment which are not permanently attached to the build 
was considered by the Congress when they used the words 
ment and work.” 

That law resulted from a decision of the General Accounting Of. 
fice concerning a similar limitation to the one we have today. 

We ruled that the limitation included the cost of all necessary 
utilities including sewage disposal, gas, electricity, water, walks, jn. 
provement of grounds and all other similar items necessary to make 
each unit a complete and modern living quarter. 

The Department of the Army said that they couldn’t apply thai 
limitation uniformly because of the great variation in cost of utilities 

In one case maybe the power lines or the sewer would be 50 fect 
from the house. In the other places it would be a hundred or maybe 
it would be a mile or 2 miles. So they asked Congress to pass legis. 
lation excluding these costs of utilities from the limitation and sub- 
mitted this language which was enacted as a part. of Public Law 731 
of the 77th Congress. 

So they used the words “Equipment and work outside of the 
quarters.” 

Now, in the Army’s letter submitting that legislation they stated 
that it was their position that equipment and work inside the quarters 
was subject to the limitation. 

Now, the only question we have here for determination is what is 
included in equipment and we haven’t made any determination 
whether that extends to items of equipment which are not permanently 
attached to the building. 

Mr. Inprrrz. Is the legislative history to which you refer that whieh 
is set forth in Senate Report 1053, and House Report 2477. both of 
the 77th Congress, 2d session, concerning the Joint Resolution of 
1942? 

Mr. Moore. Yes, it is. 

Chairman Dawson. We have a very important matter on the floor. 
You may have 2 additional minutes and then we will adjourn to meet 
Friday morning. Can you be here, Mrs. Granahan ? 

Mrs. GranaHAN. Yes, I will be here. 

Mr. Inprirz. You referred to an additive painting item of $15,531. 
Would snch item be within the limitation ? 

Mr. Moore. I would say yes, that paint would be a part of the 
cost of the construction of the building. 

Mr. Inprrrz. The Comptroller General’s report. stated that the 
Government’s estimates of the reasonable cost for the dwellings was 
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793,487, which is $141,487, or 22 percent, in excess of the statutory 
$ido, r ? e “se : 
jimitation of $642,000, a ai i aati 

Does the preparation of specifications with such e: SV 3 
> . ‘ , q a , 

a indicate they were prepared in a manne that would surely 
ax in bids in excess of the statutory limitations? 
wi NewMan. No, sir. We have had quite a bit of experience in 

r, NEWMAN. .NO, $ 5 : , cei : wag 
yehart housing, for example, which is much lax ger than this par- 
= yroject we are talking about, where the Corps of Engineers 
ates have been higher than the low bid, and nig In my — 
Te te noes! ty ld get someone to bid at around the 
‘an it is possible that you could get son 
jon, 1t 1S J 
imitation. . TORE 
ae Inpritz. Even though the Government estimates were 22 pet 
tin excess of the statutory limitation ? 

excess of the Sti : - ae 
Pa. Newnan We have had them a great, deal in excess of that. 
Mr. Ixpritz. Did your investigation go into the question of w hat 

' the nature of the emergency that required the contract to be let, 
as the houses to be constructed, at that particular time rather than 
ant Y u : ote 
to wait until proper bids could be obtained ? 

r. NEwMAN. No, sir. ¢ : Ay. Ed - . 
ha Dawson. We will adjourn at this time to meet at 10 
‘lock tomorrow morning. ae 
coupon at 11:55 a.m., the subcommittee adjourned, to recon- 


vene at 10 a.m., Friday, February 26, 1960.) 
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| AXPENDITURES AT GRANITE CITY ENGINEER DEPOT 


EXCEEDING STATUTORY LIMITATIONS 


FRIDAY, FEBRUARY 26, 1960 


Hovusrt or REPRESENTATIVES, 
Executive AND LeEGISLATIVE 
REORGANIZATION SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS. 
Washington, D.C. 

Members present: Representatives William L, Dawson (chairman 
of the subcommittee), Neal Smith, Clarence J. Brown, Robert R. 
Barry and Clare KE. Hoffman. 

Also present: Phineas Indritz, counsel; Elmer W. Henderson, 
ounsel; and Earle Wade, staff member, Executive and Legislative 
Reorganization Subcommittee; also Orville S. Poland, general coun- 
gl, Committee on Government Operations. 

Chairman Dawson. The subcommittee will come to order. 

Mr. Newman was testifying yesterday when we closed. Counsel 
ms questioning him. Counsel for the committee may continue, 

Mr. Inprrrz. At the close of yesterday’s testimony, I asked that you 
fnish certain information. Have you had an opportunity to com- 
pile such information ? 


FURTHER STATEMENT OF WILLIAM A. NEWMAN, JR., DIRECTOR, 
DEFENSE ACCOUNTING AND AUDITING DIVISION, GENERAL AC- 
COUNTING OFFICE; ACCOMPANIED BY E. T. JOHNSON, ASSISTANT 
DIRECTOR, DEFENSE ACCOUNTING AND AUDITING DIVISION; 
JOHN FLYNN, OFFICE OF DEFENSE ACCOUNTING AND AUDITING 
DIVISION; AND JOHN MOORE, OFFICE OF THE GENERAL COUNSEL 


Mr. Newman. We have,sir. I have it with me. 

Mr. Inprrrz. Would you indicate the amount by which the total 
housing cost limitation was in your judgment exceeded and by how 
much ? 

Mr. Newman. It was exceeded by $223,344. That figure is before 
laking into consideration cost of ranges and other equipment which 
vehaven’t made a legal decision on at this point. 

(The computation made by the General Accounting Office is as 
follows :] é; 


During our testimony yesterday there was a question as to the amount by 
which the limitation was exceeded. Our report points out that through the 
Transfer of $250,000. the limitation was violated by a material amount. Deter- 
uitation of the exact amount requires consideration of two factors, viz, (a) 
te amounts by which the statutory limitation definitely was exceeded, as re- 
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flected in our report, and (6) additional amounts which may possibly be Proper 
for inclusion in construction costs depending upon the ability to identify the 
increased costs on the negotiated contract and the interpretation of the |egic 
lative history of the joint resolution approved October 6, 1942, Publie Law 731 
77th Congress (10 U.S.C. 4774(e)). The limitation was exceeded by at least 
$223,000 determined as follows: 


Amount by which the statutory limitation definitely was exceeded : 
(a) Original bid of successful contractor (p. 5 of report) 
(b) Cost of accepted additive alternate for interim painting 
(p. 6 of report) —- ‘ - 
(c) Estimated cost of design, supervision, and overhead ap 


$765, 299 


15, 53] 


plicable to housing (p. 6 of report) 57. 400 
(@) Amount by which actual costs of design, supervision and 

overhead exceeded estimate at the time of our review 7, 019 
(ce) Portion of change order costs applicable to construction sub- 

ject to limitation (see schedule attached ) 9, 467 
(f) Cost of another contract (DA-11-032-ENG-5295) awarded 

December 31, 1957 for furnishing and installing down 

spouts, gutters, and splash blocks for the housing units 10. 695 


Total construction cost 


; S65, 344 
Deduct: Amount of limitation 


642. 0M) 


Amount by which limitation was exceeded 293 94 


at) 
Amount which may be determined to be proper for inclusion in 
construction costs: 


(a) Cost of ranges as quoted in the original bid-_-____~_ 7, 182 





ie (b) Refrigerators and installation thereof_.________~_- : (4) 
° (c) Portion of the $19,418 increase in negotiated contract over 
¢ the original bid___- Nai ee alll aa (4) 
° The actual cost to the United States of the houses under the contract as 
3 awarded and amended was $1,151,890 computed as follows: 
° Identified by Army as construction (Limitation) costs: 
4 (a) Amount identified as construction costs in proposal $525, 938 
(b) Cost of accepted additive alternate for interim painting 
(p. 6 of report) - a ghee ca rae cae a a gnigntaren 15, 531 
(c) Estimated cost of design, supervision, and overhead ap- 
plicable to housing (p. 6 of report) ~--.--------~_-~-. 57, 400 
4 (¢@) Amount by which actual costs of design, supervision and 
overhead exceeded estimate at the time of our review 7, 019 
(e) Portion of change order costs applicable to construction 
subject to limitation (see schedule attached) --~-~ ~~ ined 1, 467 


(f) Cost of contract awarded December 31, 1957, for furnishing 
and installing downspouts, gutters, and splash blocks for 








Che honeine. Witte oe Ss -ee 10, 695 
IN 626, 050 
Identified by Army as nonlimitation costs: 

ek) Tie prin Os ee se a ee $131, 486 
(b) Transferred from construction costs___.-------- 239, 294 
(c) Net increase in overall contract proposal_____-_-- 19, 418 

—__—_ 390, 198 

(d) Nonlimitation portion of contract change orders____------ 81, 704 
(e) Nonlimitation portion of design, inspection and overhead 
costs applicable to outside utilities, at the time of 

elie INI an a ae ota a ian sataced ie caac eae 53, 988 

an neni Sica no iN clita hla tania cing Liddle 525, $40 

Total cost of houses and outside utilities... 1,151, 

Total congressional authorization.__...___.._..-- saandintlits 1, 177,00 


2Costs not available. 
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a 


SCHEDULE OF CHANGE ORDER COSTS 


The contract was increased during construction by $91,172 as a result of con- 

act change orders. While the major portion of this cost appeared to apply to 
wainide utilities, at least $9,467 applied to the housing as shown in the following 
panees which involved a change in contract price: 


1, Changes to housing subject to limitation : 


Number Description Amount 
4. Delete reflective barrier on insulation____________-------~_- —$777. 03 
% Substitution of different type frames and doors______-----~-~- —2, 960. 88 
-- toe commer berating in Dbulidinge oo) 1 lees 1, 485. 80 
5° Install type C in lieu of type B asphalt tile-_.__.__.___.___---- 1, 425. 00 
6 Install screened opening to storage space____._---------~~- 368. 86 
7 Install storage room doors and change in telephone wiring_- 369. 64 
8 Install electrical outlets for air-conditioning units in each 
living room and master bedroom of the 50 housing units... 2, 330. 49 
9 Install pipe brackets for roof overhangs at porch corners___ 73. 02 
12 -Furnish and install 104 aluminum combination storm and 
screen doors and hardware, 104, at $47.62—$4,952.48__.__._ 4, 952. 48 


(The net cost of this modification was $3,768.48. 
The installation of refrigerators was deleted with a 
reduction in cost of $1,184.) 


13 Repair and insulate pipes in the attic of 6 buildings..___._..._ 2, 200. 00 





Total cost of changes to housing s = 9, 467. 3:! 


PD 


9 Change orders affecting outside utilities : 
10 Revision to water distribution and sewer systéms___________ —1, 873. 85 


85 

11 Revisions and/or additions to roads, walks, site drainage 
and sanitary sewers and addition of curbs and gutters_.__ 84,189. 39 
12 Deletion of installation of refrigerators_________ _.__.—1, 184. 00 
Subtotal__- . ehh wd siden JER belay. de Sees tebe S 81, 131. 54 
8 Changes subsequent to our review a eh ie 573. 08 


Total change to contract _ 91, 172. 00 


Mr. Inprirz. ‘Would you outline the items in your computation ? 

Mr. Newman. The item—original bid of the successful contractor— 
m page five of the report, is $765,232. 

The next item, cost of accepted additive alternate for interim paint- 
ing which appears on page 6 of the report, $15,531. 

The third item, estimated cost of design, supervision and overhead 
applicable to housing, which appears on page 6 of the report, $57,400. 

Mr. Inprrrz. Was that $57,400 included in the estimates which the 
Corps of Engineers made prior to the invitation to bid ? 

Mr. Frynn. It wasn’t in the figure we show in the report as-con- 
tract. cost estimate. They did estimate that amount which would be an 
addition to the estimate we show in our report, I believe, on page 4, 
a8 $783,487. 

As we mention in the next paragraph, the amount of the Govern- 
ment costs were estimated at $57,400, which would be in addition to 
that. 

Mr, Inprirz. If the $57,400 was not included in the corps’ estimate 
of $783,487 as the reasonable cost of the project, was the total estimate 
more than the 22 percent over the statutory limitation mentioned in 
the Comptroller General's report? 

Mr. Fiywn. The $783,487 is the Government estimate of a reason- 
ible cost for the items contracted for, and the overall cost, of course, 


would be more by the additional amount of the Government costs. 
53206—60——_—5 
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Mr. Inprirz. Was the corps’ estimate more than 22 percent ove 
a ee } over the 
statutory limitation ? 

Mr. Fiynn. That is right. It would be about $198,000, 

Mr. Inpritz. About what percentage of excess would that be? 

Mr. Jonnson. Almost 31 percent. 

Mr. Inprirz. I asked yesterday whether it was customary for cost 
estimates to be as much as 22 percent in excess of the statutory limita. 
tion and I believe you said such excesses did occur. Would you sa 

eae y 
the same for an estimate of 31 percent over the limitation ? 

Mr. NewMan, That is running pretty high. We have found it as 
high as 25 percent. 

Mr. Inprrrz. Would you consider an excess of 31 percent to be a 
high estimate ? 

Mr. Newman. Yes. 

Mr. Inprrrz. Would you continue with the other items of your 
computation ? 

Mr. Newman. Yes. 

The next item, the amount by which actual cost of design, super- 
vision, and overhead exceeded the estimate at the time of our review 
was $7,019. 

Mr. Inprirz. Do you mean by that the estimate of $57,400 was 
actually , 

Mr. Newman. Was increased to $64,419. 

The next item: Portion of change order costs applicabie to con- 
struction subject to limitation—see schedule attached—$9,467, 

Now, a breakdown of that $9,467 is shown on the schedule attached. 
For example, change order No. 1 was to delete reflective barrier on 
insulation. That was a deduction of $777.03. 

Change order 3: Substitution of different type frames and doors, 
That was a deduction of $2,960.88. 

Change order No. 4, added corner bracing in building $1,485.80, 

Mr. Inprrrz. According to this schedule, there appear to be 13 
change orders, some making additions and some subtractions, is that 
so? 

Mr. Newman. That is correct. 

Mr. Inpvrtrz. And the total increase in the cost of the changes came 
to $9,467. 

Mr. Newman. Right. The net increases to construction. 

Mr. Inpritz. The net increases? 

Mr. Newman. Right. Subject to the limitation. 

Mr. Inprrrz. Were there other changes that were not subject to the 
limitation ? 

Mr. Newman. Yes. The total changes amounted to—the last sched- 
ule shows total changes amounted to $91,172. 

Mr. Invrrrz. Were there any other items by which the housing costs 
were increased ? 

Mr. Newman. Yes. There were other items, The last item was the 
cost of contract number DA11-032-EGN-5295 awarded December 31, 
1957, for furnishing and installing downspouts, gutters, and splash 
blocks for the housing units, $10,695. onqin 

That gave a total construction cost subject to the limitation of 
$865,344. x0 be 

Deducting the amount of the limitation, $642,000, leaves an amount 
by which the limitation was exceeded of $223,344. 
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Mr. Inpritz. You mentioned there may have been some other items 
where you haven’t made a legal determination. Was that the cost of 
ranges and refrigerators ¢ 

Mr. Newman. That is the cost of ranges and refrigerators and we 
fnd as a result of the change order No. 8, that there was installed 
electrical outlets for air-conditioning units in each living room and 
master bedroom for the 50 units, which falls into the same category 
of equipment which we have questioned. seat 

Mr. Lypritz. Were any air-conditioning units installed ? 

Mr, Jounson. We don’t know yet. 

Mr. Newman. At the time we completed our examination they 
hadn’t been. 

Mr, Inpritz. You listed the cost of the ranges, quoting the original 
bid at $7,162. Do you know the cost of the refrigerators which were 
installed ? 

Mr. Newman. We can’t give you that information now. We 
haven't got it. They were bought out of the Quartermaster’s appro- 
priation. ; 

Mr. Inpritz. If the cost of the refrigerators, and the cost of their 
installation, was subject to the limitation, would it make any differ- 
ence whether the refrigerators were furnished by the Quartermaster 
or purchased by the Corps of Engineers? 

Mr. NewMANn. Not in determining the total cost, once the decision 
ismade on equipment. 

Mr. Invrirz. Would it be possible to obtain the costs? 

Mr. Newman. It would be. 

Mr. Inprrrz. Could you furnish them to the committee for inelu- 
sion in the record ? 

Mr. Newman. It would take a little time. 

Mr. Inprrtz. Perhaps with the cooperation of the corps you might 
he able to expedite the furnishing. 

Mr. Newman. We will do the best we can. I am sure we will have 
their wholehearted cooperation. 

(The General Accounting Office furnished the following informa- 
tion :) 

We have been advised by the Office of the Quartermaster General that the 
probable cost of the 50 refrigerators for the Granite City project was $6,548.30. 
This amount is based on catalog prices in effect at the time and a copy of the 


requisition marked Corps of Engineers for 50 refrigerators to be delivered 
to the Granite City Depot. 


Mr. Horrman. Is there a limitation on the cost of the refrigerators 
you were just talking about ? 

Mr. Newman. No, there is no limitation on the cost of the refrig- 
erators as such. 

Mr. Horrman. Maybe I didn’t put it right. On the amount you 
could pay, for example, for a refrigerator put in one house. 

Mr. Newman. Not that I known of. 

Mr. Horrman. Is the refrigerator a part of the building or what- 
ever it is, or isn’t it? 

Mr, Newman. That is the $64 question. ‘Is it equipment or isn’t it 
equipment ? 

r. Horrman. Is there a limitation on equipment? 


Mr. Newman. Equipment is supposed to be included in the limita- 
tion. 
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Mr. Horrman. I am going along further maybe than J should. 

Mr. Innrirz. No, sir. Proceed, sir. 

Mr. Horrman. I am undoubtedly confused, as usual. 

Now, the corps is building, let us call them homes for the sake of 
brevity. Now, there is a limitation on the cost of that home, as ] 
understand it ? 

Mr. Newman. That is right, sir. 

Mr. Horrman. Then there is another item—utilities, you cal] jt 
as I understand, or they call it? ’ 

Mr. Newman. That is right. 

Mr. Horrman. Does that include refrigerators? What doesn’t it 
include? What do you think? Do you just build the walls and the 
roof, or what is the limitation supposed to cover ? 

Mr. Newman. The way we understand it is that the utilities mean 
off-site utilities. 

Mr. Horrman. The what? 

Mr. Newman. The utilities refer to—when you use the word “ytilj- 
ties” it refers to off-site utilities. 

Mr. Horrman. Does that mean outside? 

Mr. Newman. Yes. 

Mr. Horrman. The toilet is inside. Is that included? 

Mr. Newman. I would say that is under the limitation. For ip- 
stance, toilet bowls and bath tubs and sinks in the kitchen are now 
classified as equipment. 

Mr. Horrman. Under the limitation ? 

Mr. Newman. Under the limitation. Also, any heating equipment, 
the wiring, plumbing—— 

Mr. Horrman. That goes with the house? 

Mr. Newman. That is inside the house and that is under the 
limitation. 

The point, Mr. Hoffman, which we are studying at this moment is 
when you get down to putting in ranges and you put in refrigerators, 
air conditioning, is that equipment ? 

Mr. Horrman. What has it been in practice ? 

Mr. Newman. Well, normally in commercial life all of us have 
experienced—I can go back when I was a child when my mother and 
father used to take the stove and the ice box- 

Mr. Horrman. I know about the woodshed and so forth, but is that 
included in the cost of the house, or isn’t it now ? 

Mr. Newman. Under FHA, in commercial practice you can put 
under your mortgage refrigerators, garbage disposals, dishwashers, all 
the sinks, all the plumbing, all the air conditioning, everything is all 
in the mortgage. 

Mr. Horrman. Is all what? 

Mr. Newman. In the mortgage amount, in the cost. of the house. 

Mr. Horrman. Yes, but I don’t know what that. has to do with this. 

Mr. Newman. Well, I am trying to—— 

Mr. Horrman. What. kind of a house could they build under the 
limitation and be under it and what could they have in it? Could 
they have an electric stove? 

Mr. Newman. We think today with our standard of living they 
should have a stove in the house, a refrigerator in the house. In some 
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cases they may want a dishwasher, a dryer, a garbage disposal. Maybe 
they need air conditioning and that should be included. — 

Mr. Horrman. You must stay within the limitation when you 
build that house! 

Mr. Newman. Right, sir. 1 

Mr. HorrMan. Outside you can put what that doesn’t come under 
the limitation ? 

Mr. Newman. That is all your sewers, your streets and your other 
utilities, 5 feet out from the house. That is not under the limitation. 

Mr. Horrman. Then what these people should have done—you 
wouldn’t have had any complaint if in the first place they had put 
a lot of this other stuff, the stoves and the refrigerators, if they had 
put them in on the limitation appropriation or bid ¢ 

Mr. NewMAn. That. hasn't been settled by our General Counsel as 
yet. We haven’t got a decision as to whether the equipment includes 
the ranges and refrigerators and any other type of equipment like 
air-conditioning equipment which would go in the house. 

Mr. Horrman. Well then, what the corps and the contractor should 
have done was to just—they would have been all right if they hadn’t 
ut these things in the house to begin with, wouldn’t they ? 

Mr. Newman. No. 

Mr. Horrman. Why not? The cost would have been within the 
limitation if they had left the refrigerator and all these other things 
that go in out of it. 

Chairman Dawson. But they are to report to headquarters when 
they do a thing like this or when they meet this situation. So I 
can't see why we are quibbling now over whether they did right or 
wrong or whether these charges were rightly assessed or not. 

To my mind the evidence clearly indicates they intended to cir- 
cumvent the will of the Congress when they did that, and that is 
wrong. 

Mr. Horrman. That question comes up under this Caryl Chessman 
business. Capital punishment, if they don’t pay attention to us. 

Chairman Dawson. Something like that. 

Mr. Horrman. From a practical standpoint, I have difficulty. They 
put.too much on the building to begin with. If they had had a 
crooked contractor and the corps had gone along, they could have 
put the whole cost pretty near under the utilities. 

Chairman Dawson. This is the first step in that direction, but if 
we stop it now we won’t have it. We are endeavoring to stop it now. 

Mr. Horrman. That is right. 

Chairman Dawson. That is right. 

Mr. Horrman. That is right, and if Congressmen would do the same 
thing—let’s forget. it. 

Chairman Dawson. That is right. 

Mr. Horrman. And what they do with their stamps and allowance, 
stationery and pencils—— 

Mr, Poranp. Mr. Chairman, may I inquire of Mr. Moore? 

In respect to the statute excluding additional expenditures for 
¢qupment and work outside such quarters, did I understand you 
yesterday to testify that the legislative history of this statute indi- 
cates that the Corps of Engineers communicated with Congress at 
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that time, specifying that equipment inside the buildir 
be one of the excradad itemst D 16, wont mat 

Mr. Moore. The Secretary of War, in his letter requesting that 
legislation, stated that the equipment and work within the 5-foot line 
and inside the building was subject to the limitation and they believed 
that was proper. 

Mr. Potanp. So that in this contract they have made an entire} 
different interpretation than the interpretation which they submitted 
to support the original legislation ? ’ : 

Mr. Moore. If you construe the word “equipment” as including re- 
frigerators and ranges, they have. 

Mr. Potanp. That is all. 

Mr. Inprirz. Are ranges attached in any way to a house? 

Mr. Moore. Are these gas ranges or electric? 

Mr. Fiynn. I don’t know. 

Mr. Newman. If they are gas ranges, you have to shut off the 
to move them. An electric range, of course, you have to shut off the 
power to move them, but they are movable. It is like a refrigerator. 
You have to pull out a plug. 

I think we are caught here, gentlemen, in changing conditions, I 
think it is wonderful that you gentlemen are going into this because 
frankly it is very, very serious with us. 

If you can imagine trying to audit a floating crap grame, you just 
can’t audit a floating crap game. But we realize perfectly well with 
the military services, what they are trying to do—sometimes they do 
it this way ; sometimes they do it that way. 

I think it has to be clearly defined as to what is going to be in- 
cluded in construction costs. I have been connected with corporations 
where a plan comes up to the board of directors and they want to know 
what the total cost of this is including machinery, equipment, furni- 
ture, lighting fixtures and everything else. The board wants to know. 
Why do they want to know? 

It is just like Congress. They want to know how much it is going 
to cost. How much it is going to cost the taxpayer. The board of 
directors wants to know because they have to go out and borrow 
money, float bond issues and they have got to have a rigid control 
over the cost of this project. They have to know where we are going 
from time to time and everything that will be included in there. 

Mr. Invrrrz. Could you obtain an opinion from the Counsel of the 
General Accounting Office as to what equipment is under the limita- 
tion, with particular reference to the impact of the 1942 resolution 
and the 1956 successor statute, and furnish it to the committee as 
promptly as possible for inclusion in the record ? 

Mr. Newman. We would be glad to. 

As to the time limit, I think I would rather have Mr. Moore men- 
tion how long it will take. 

Mr. Inprirz. As promptly as you can. é 

Mr. Moore. We will be glad to do that. It may take some time 
though. I don’t know whether we can do it in time to include it mn 
the record or not, but we will try. 
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(The General Accounting Office furnished the following infor- 
mation :) (B~133259) 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 14, 1960. 
Hon. WittlaM L. Dawson, iol til . ; 
Chairman, Ezecutive and Legislative Reorganization Subcommittee, Committee 
on Government Operations, House of Representatives. 


Deak Mr. CHAIRMAN: During the recent hearings before your subcommittee 
on our report to the Congress on our review of family housing construction at 
Granite City Engineering Depot, Granite City, I1l., Department of the Army, we 
were requested to furnish the subcommittee with an opinion as to whether the 
costs of ranges and refrigerators used in the housing units at this depot are 
subject to the limitation contained in section 608 of the Department of Defense 
Appropriation Act, 1956, 69 Stat. 315, which provides as follows: 

“During the current fiscal year, appropriations otherwise available for con- 
struction of family quarters for personnel shall not be obligated for such 
construction at a cost per family unit in excess of $20,000 on housing units for 
generals or equivalent; $18,000 on housing units for colonels or equivalent; 
$16,000 on housing units for majors and lieutenant colonels, or equivalent; 
$14,000 on housing units for second lieutenants, lieutenants, captains, and war- 
rant officers, or equivalent; or $12,000 on housing units for enlisted personnel, 
except that when such units are constructed outside the continental United 
States or in Alaska, the average cost per unit of all such units shall not exceed 
$25,850 and in no event shall the individual cost exceed $35,000, except units 
for the Alaska Communication System the individual cost of which shall not 
exceed $40,000.” 

The representatives of the Corps of Engineers testified at the hearing that 
the corps consistently has excluded the cost of movable equipment from the 
limitation on the cost of construction. In fact, the cost of ranges and refrigera- 
tors in the instant housing was specifically excluded by paragraph 3 of Army 
Regulations 415-33, dated December 14, 1956, which provided as follows: 

“Appropriated fund housing.—For appropriated fund housing the unit cost 
limitations contained in Public Law 157, 84th Congress, and the net area limi- 
tations contained in Public Law 626, 80th Congress, will govern. Unit cost limi- 
tations exclude range, refrigerator, telephone costs, cost of roads and streets, 
outside utilities and site preparation beyond the 5-foot line and design, super- 
yision, overhead, and inspection costs. Unit cost limitations will be applied on a 
total project basis. Appropriate fund housing will be provided primarily for 
generals and colonels and for field grade officers where it is not feasible, because 
of cost limitations, to include them in a Capehart project.” 

Similar limitations on the cost of construction of military housing have been 
contained in various annual appropriation acts from 1941 through 1960, but a 
review of the legislative history of the Department of Defense Appropriation 
Act, 1956, and several other appropriation acts has revealed no indication of 
a congressional intent as to whether or not the limitation included the costs of 
ranges and refrigerators. The only reference we have found to equipment relat- 
ing to these limitations is in the legislative history of Public Law 731, October 
6, 1942, which provides as now codified in 10 U.S.C. 4774(e) : 

“A limitation upon the cost of quarters built for members of the Army does 
not apply to expenditures for work and equipment outside those quarters, includ- 
ing expenditures for— 

“(1) the furnishing of electricity, gas, water, and sewage disposal ; 
“(2) roads and walks; and 
“(3) grading and drainage.” 

That legislation was enacted to overcome a decision dated August 25, 1941, 
B-18583, of the former Comptroller General to the Secretary of the Navy, which 
held that similar limitations contained in the First Supplemental National 
Defense Appropriation Act, 1941 (Public Law 667, 76th Cong.), and the Fifth 
Supplemental National Defense Appropriation Act, 1941 (Public Law 29, 77th 
Cong.) included the cost of all necessary utilities—including sewage disposal, 
gas, electricity, water, walks, improvement of grounds, and all other similar 
items necessary to make each unit a complete and modern living quarters. 

The then Secretary of War, by letter of January 27, 1942—printed in Senate 
Report No. 1053, and House Report No. 2477, 77th Congress—transmitted to 
the then chairman, Committee on Military Affairs, U.S. Senate, a draft of the 
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legislation enacted as the cited act of October 6, 1942, excluding from the limita. 
tions the cost of equipment and work outside the quarters, and stated in part: 

“In applying the provisions of the Military Appropriation Act referred to 
above, the Quartermaster General has concluded that funds appropriateg b 
the act may be used for construction of the quarters specified, including Utilitie, 
and equipment inside of the building and outside of the building to a distance 
of 5 feet from the exterior walls, where, under ordinary commercial practices 
connections with external utilities are made. : 


7 

“The War Department believes that the proposal of the Quartermaster Gen. 
eral to compute the cost of quarters to include all utilities and equipment ing. 
dent to each unit to a distance sufficient to connect with outside utilities ang 
to exclude the cost of roads, walks, drainage, and grading, should be adopted 
This would be accomplished by the proposed joint resolution.” 

The limitation is on the “cost of construction” which is a term without any 
established and definitive meaning as used in various statutory provisions 
Whether the cost of ranges and refrigerators is a part of the cost of construe. 
tion of family housing would depend almost entirely upon whether the Congress 
intended that such costs be included as a part of construction costs. A some- 
what related question is whether the ranges and refrigerators upon installation 
become a part of the building and the courts have held that it depends to 
large extent upon the intention of the parties and their actions relating thereto 
in each case. While ranges and refrigerators in many, if not most, areas today 
are acquired as a part of the construction contracts and included in the mort. 
gage on the housing units, this was not necessarily true in 1941 and 1942 whe 
these limitations were first established, especially insofar as refrigerators are 
concerned. Also, the authority to construct a building is generally construed 
as impliedly and necessarily including any equipment which becomes a part 
of the building, but excluding equipment which does not become a part of the 
building. Jewett et al. v. School District No. 25 in Fremont County, 54 P. 24 546. 

While the Secretary’s letter of January 27, 1942, may have led the Congress to 
believe that all equipment of any character inside the house was considered by 
the War Department as being a part of the cost of construction and subject to 
the limitation, we can find no specific reference to this point in the legislative 
history by any Member of the Congress. Neither do we know whether the 
Secretary of War was referring to all equipment generally or only to items of 
equipment relating to the utilities under consideration at that time and which 
generally are permanently attached to, and ‘become a part of, the building 
itself. 

It thus is not clear to us whether the Congress intended that the cost of 
ranges and refrigerators should be considered as a part of the cost of con- 
struction and therefore subject to the limitation. In view thereof and since a 
long-standing administrative interpretation of a statute is entitled to some 
weight, we cannot conclude at this time that the cost of ranges and refrigerators 
are construction costs within the meaning of the limitation language. 

These are matters which we believe could well be clarified by the Congress 
if the limitation is included in the Department of Defense appropriation bill, 
1961. For example, see ‘section 803(b)(3) of the National Housing Act, as 
amended, 12 U.S.C. 1748(b) (3), which specifically includes the cost of ranges. 
refrigerators, shades, screens, and fixtures in the limitation on the cost of 
Capehart housing to be included in the mortgage. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Mr. Invrirz. Since the construction of the houses, have they been 
appraised ? 

Mr. Newman. Not to my knowledge. 

Mr. Fuynn. I couldn’t say offhand. 

Mr. Inpritz.. Do you know what kind of ranges were installed! 

Mr. Fuynn. No, I don’t have a copy of the specifications in detail. 
The refrigerators were'electric, but I don’t know what the ranges 
were. 
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Mr. Invrrrz. Has the Comptroller General given any thought to 
whether the accounts of the disbursing officer in this case should have 
heen disallowed ¢ 

Mr. Newman. We first wanted to get an answer back from the 
Secretary of the Army regarding this condition. Action can be taken 
at that time through the disbursing officer, but I would like to have 
Mr. Moore speak to what law would apply and how effective that 
would be. 

Mr. Moore. Well, actually, even though an exception might be 
stated in the disbursing officer’s account, as far as I can see, I can see 
nothing to put the disbursing oflicer on notice at the time he makes 
the payment that there might possibly have been a violation of a 
limitation. 

In other words, he didn’t have all this background information we 
have today about the transferring of these costs and so forth and I 
don’t think he would be on notice—— 

Mr. Inprrrz. Are you suggesting that neither the certifying officer 
nor the disbursing officer knew what was the nature of the contract 
and the cost-——— 

Mr. Moore. As far as we know, we cannot establish at this point 
that they had knowledge that there might be a possible limitation 
violation. 

Mr. Inprirz. Would it be possible to make a disallowance of the 
accounts ¢ 

Mr. Moore. I think that under the law authorizing us to grant. re- 
lief, we probably would have to grant relief to the disbursing officer 
unless we could show that he had knowledge. 

Mr. Inprirz. What would be the nature of the relief that you would 
grant ? 

Mr. Moore. It would be a removal of the disallowance. 

Mr. Inprirz. Would it require a submission to Congress? 

Mr. Moore. No. 

Mr. Inprtrz. Has the General Accounting Office considered civil 
suit against the contractor to recover the amounts paid on the basis 
of the contractor’s participation in the violation of a statutory 
limitation ? 

Mr. Moorr. We have considered that, but we thought we would 
wait until we got a report from the Secretary of the Army before 
making a final determination. 

Mr. Newman. Mr. Chairman, I have a multilith statement here 
which gives some other information you requested yesterday. One 
had to do with the names of the companies; they are included in this 
statement, and also the breakdown of the limitation of $642,000, as to 
the number of buildings, the type, and by the grade of the military 
officers. 

Chairman Dawson. Unless there is objection, that will be made a 
part of the record. 

Mr. Henperson. Were any other houses built by the Corps of Engi- 
teers under this appropriation ? 

Mr, Newman. At Granite City? 

Mr. Henperson. Anywhere. 


53206— 60 6 
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Mr. Newman. I couldn't answer that specifically. I imagine ther 
were. I mean the construction appropriation. I would say generally 
the answer would be “Yes.” , 

Mr. Henperson. Have you had an opportunity to look into the cop. 
struction of any other houses ? 

Mr. Newman. Not to the extent we went into it in this housing, We 
are now performing a construction audit on the construction appro- 
priation through the three armed services and housing will be covered 
but I can’t report on that at this time. 

Mr. Henperson. Have you made any type inquiry into the construe. 
tion of any other houses by the Corps of Engineers under this appro- 
priation? Whether it is to this extent or otherwise? 

Mr. Newman. Well, Capehart is related in this appropriation pe. 
cause we have there a $1,500 limitation, as I understand it. 

As you know, the Capehart housing really is built with private 
funds. It is mortgaged funds, but there is a limitation of $1,500 per 
unit for an off-site utilities item and things of that type. Off the 
project limits. 

Mr. Henverson. You found no indication of examples such as this 
where the limitations have been exceeded ¢ 

Mr. Newman. No, sir. 

Mr. Henperson. None whatsoever ? 

Mr. Newman. No, sir. 

Mr. Henperson. You would assume then, without further investi- 
gation, that they have been able to live within the limitations in the 
construction of these other homes ? 

Mr. Newman. On the total authorization only. In other words, the 
total amount. 

For example, in this statement we say that the total authorization 
for the housing was $1,177,000. 

Now, the original authorization was less than $800,000 and then 
the Army came back to Congress and had it increased after the 
project was completed. 

Mr. Henperson. So in other cases where they felt the construction 
could not or could not be made under the limitation, they came to 
Congress ? 

Mr. Newman. Yes, sir; and I think that is common practice; yes, 
sir. 

Mr. Henperson. Which you think they should have done in this 
case, is that right? 


Mr. Newman. In this case, they went back and got the authoriza-— 


tion increased. We can’t tell you about any other cases until we 
specifically get into them. 

Mr. Henperson. What I am trying to get at, Mr. Newman is, if 
other houses were built, if the same problems had arisen, they were 
successful in one way or another of staying within the limitations, 
or in getting other money from the Congress? If so, why did this 
exceptional circumstance arise? 

Mr. Newman. I think the Army is better qualified to answer that 
than I am. 

Mr. Fiynn. There have been cases such as the Military Academy 
where they couldn’t construct the housing within the limitation 
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Mr. NewMan. Wait a minute. We are talking about the Air Force 
there. 

Mr. Fuynn. I beg your pardon. The Army found that at West 
Point they couldn’t construct some housing within the limitation. 
They requested and got specific authority to construct it beyond the 
amount of the limitation. 

So there have been instances where such authority has been granted. 

Mr. Henverson. Thank you very much. 

Chairman Dawson. Any further questions, Mr. Barry, at this 
time ? ' 

Mr. Barry. I would like to draw out that last statement a little 
better and analyze it if we may, Mr. Newman. You say they got the 
authorization increase and that increase is $1,177,000, and the total 
cost of the housing and the outside utilities is $1,151,890. 

Now, it would appear there that they had built the housing and the 
outside utilities for some $26,000 less than the total authorization. 

Now, I realize the technicality with regard to how that was ex- 
pended within the limitation, but wouldn’t you say that if any branch 
of our Government had an authorization for $1,177,000 and did the 
job for $1,151,000, that they had done a reasonably good job? 

Mr. Newman. Up to this moment, as far as we know, it is $1,151,890. 

Mr. Barry. But we can’t talk about something we don’t know. 

Mr. NewMan. The authorization is definite. The figure of $1,- 
151,890, the work is incomplete at this point. 

Mr. Barry. Perhaps we should ask the Army Corps of Engineers 
about how much more has to be done. We can direct our question 
tothe Army. 

Mr. Fiynn. If I may mention something on that point. 

In this case the original authorization, or amount justified to the 
Congress, was something like $702,000, if I recall correctly. 

The project was constructed at something over a million dollars in 
cost. In order to construct some other facilities that were within 
the same authorization act, the total authorization was subsequently 
increased by approximately $1 million to $2,815,000 

So to say just because the costs were within that final authorized 
amount for housing of $1,177,000, I think is relatively meaningless. 
The authorization increase was obtained after the housing was con- 
sructed and, of course, the actual cost of the housing would be within 
the adjusted authorization. 

Mr. Barry. Well, it was mentioned that this is usual practice when 
the Army is going to exceed their costs. They come back and they 
have a habit of getting it or not getting it. I think we ought to get 
them up here and ask them that question: If they always have gotten 
it, or most always have gotten it, it might be appropriate that they 
should not stop work right in the middle at great expense to our 
Government and then wait until the authorization came in and then 
commence work again. 

That would cost us money. If they know they are going to get it, 
they are probably entirely justified to go ahead. 

Mr. Jonson. Could I address myself to one more point on that? 
Remember, this is only one of a number of construction projects which 
are in the whole ball of wax at a station. 

Just'as in the procurement programs there must be flexibility to 
change and adjust within the framework of the total authorization, 
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so in construction they have to shift and adjust. That is what My 
Flynn was trying to get at. 

Now, it is not epeomary as far as we know, where the aggregate 
construction funds available are sufficient to permit covering theg 
total costs for individual construction line items at an installation, 
to come back and request because there is no need to request. a change 
in. the authorization. . 

The total authorization is there and they merely adjust. 

Now, it happened in this instance, that because the Departmen 
desired some changes in the authorization to construct other items that 
they also asked for this specific coverage on this particular line item 
for the 50 houses and that covered it. 

That, I understand, is the normal procedure on these things. 

Chairman Dawson. Thank you very much for your testimony. 

Just before you go, was a report made to the Congress and the 
President on this matter. as required by 31 U.S.C. 665? 

Mr. Moore. It had not been made at the time we rendered the report. 
We have no information as to whether one was submitted since that 
time. 

Chairman Dawson. Thank you. 

Mr. Newman. Thank you very much, gentlemen. 

Chairman Dawson. Our next witness is Gen. W. K. Wilson, Jr. 
Deputy Chief of Engineers for Construction. 


STATEMENT OF MAJ. GEN. WALTER K. WILSON, JR., DEPUTY 
CHIEF OF ENGINEERS FOR CONSTRUCTION, CORPS OF ENGI. 
NEERS; ACCOMPANIED BY LT. COL. GEORGE E. HESSELBACHER, 
JR., ASSISTANT CHIEF OF MILITARY CONSTRUCTION FOR CEN. 
TRAL DIVISIONS, 0CE; AND E. M. SELTZER, GENERAL COUNSEL 


Chairman Dawson. Now, General, we have been talking about you. 

General Witson. I have been listening, sir. 

Chairman Dawson. You have the advantage of having heard every- 
thing the other gentlemen said. 

General Wiison. I have Mr. Seltzer on my right, General Counsel 
of the Chief of Engineers. and Colonel Hesselbacher from our military 
construction portion of the Chief of Engineers Office. 

Mr. Chairman and members of the subcommittee, I am Maj. Gen. 
Walter K. Wilson, Jr., Deputy Chief of Engineers for Construction, 
Department of the Army. 

I am representing the Chief of Engineers for the purpose of in 
forming you of the facts and circumstances involved in the findings 
contained in the Comptroller General’s report to the Congress of its 
review of family housing construction at Granite City Engineer 
Denot, Granite City. Il. 

The Comptroller General in brief has alleged that a violation of the 
congressional cost limitation on housing constructed at Granite City 
has oceurred in 1955 and that the best interests of the Government 
were not adequately protected since the contract awarded to the low 
bidder was $19,418 more than his initial bid for the same work. | 

The division engineer of the north central division has submitted 
all the files pertaining to this case through channels to the Comptroller 
of the Army in connection with reports to be submitted to the Bureau 
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of the Budget and to the Congress. The background is as follows: 

To alleviate a critical housing shortage, construction of 50 housing 
ynits at Granite City Engineer Depot was authorized by Public Law 
161, approved July 15, 1955. Funds for the construction were pro- 
vided in a Supplemental Appropriation Act for fiscal year 1956. 

The district engineer at Chicago issued invitations for bids for 
construction of the 50 housing units on November 21, 1955. The in- 
vitation specified the amount of the statutory limitation established 
under section 608 of the Department. of Defense Appropriation Act, 
1956 which would place a limit of $642,000 available for the housing 
items alone. 

In accordance with the existing practice, costs of such items as 
ranges, refrigerators, outside utilities, roads and site preparation 5 
feet beyond the perimeter of the house were not considered subject 
to the congressional limitation. 

Four bids received as a result of this invitation were opened on 
December 20, 1955 and found nonresponsive in that in each bid the 
items subject to limitation exceeded the amount established by law 
asdeseribed above, A1] bids were necessarily rejected. ' 

The Chief of Engineers was under instruction to place under con- 
tract the fiscal year 1956 family housing program in the continental 
United States by December 31, 1955, to alleviate the critical shortage 
of housing existing throughout the Army at that time. 

Chairman Dawson. Instruction by whom, may I ask? 

General Witson. The instructions were a memorandum from the 
Deputy Chief of Statf, Logistics, which stated in effect that he had 
committed the Chief of Engineers to getting his program for family 
housing under contract by the end of that calendar year. 

Chairman Dawson. Is that in writing? 

General WIrson. Yes, sir. 

Chairman Dawson. Could you provide us with a copy of it? 

General Witson. Yes, sir. 

The Cuarrman. Thank you. 

(The Corps of Engineers provided the following:) 


DesigN DirecriveE No. 24—FY 1956 Famity HowusIna Program (CONUS) 


LOG/M2 30770 
Chief of Engineers, DEPLOG 10 June 1955 
Lt Col A. Cicecone/774834 

1. Reference is made to DF from DEP LOG to Chief of Engineers, dated 
2 Dee 54, File No. LOG/M1 15863, Subject: “Bases for Developing Standard 
Designs for CONUS Army Family Housing.” 

2. The FY 1956 MCA Program now pending before Congress includes 
$123,321.550 for family housing construction and rehabilitation worldwide. Of 
this total $34.949.550 (2543 units) is for funding of the remaining authorization 
in PL 765/S3rd and $84.055,000 (5765 units) is for funding new authorization. 
This program is estimated to provide 7502 new units in CONUS and 806 new 
units Oversens. 

3. DEP LOG desires that this family housing program be given a very high 
priority and has established an objective of 31 Dee 55 for placing all CONUS 
projects (less tactical sites—910 units) under contract. 

4. The ahove objective is based on following assumptions: 

a. Certification for newly authorized projects (FY 56 MCA) will not be 
required, 

b. Removal of restriction by ASD(P&I) which prevents DA from proceeding 
with design of FY 55 family honsing projects. 
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c. All projects as now contained in FY 56 Military Construction Projec 
Justification Book dated 21 March 1955 will be approved by Congress a 
D/F dtd 28 Oct 55 re Woodbridge, Va. — 

d. Funds will be apportioned to Chief of Engineers by 15 September 1955 

5. Family housing units for tactical sites and for overseas areas will be the 
subject of separate correspondence. 

6. In order to meet this objective DEP LOG considers it necessary to Proceed 
with final design of all new units in CONUS (less tactical sites) applying th 
standard designs developed as a result of reference 1. Further, in the interest ot 
time, all approving action in preparation of these plans must be accomplished at 
field level. MCA advance design funds will be used as necessary for design of 
projects in the proposed FY 56 Authorization Bill. PL 663/83rd funds will be 
used for design of projects authorized by PL 765/83rd. 

7. Size and bedroom distribution will conform to Inclosure 1 to reference | 
Personnel category breakdown will conform to FY 56 Project Justification Book 
dated 21 March 55. 

8. The Chief of Engineers will: 

a. Initiate final design of all CONUS (4349 units) family housing Projects 
{exclusive of 630 tactical sites) for which DA is requesting new authorization 
in FY 56. 

b. Initiate final design of all CONUS (2012 units) FY 55 family housing 
projects (exclusive of tactical sites—300 units) which have not yet been certified 
by ASD(P&I) when released by DEP LOG. 

c. Take necessary action to place all CONUS family housing (7502 units egg 
910 tactical site units) under contract by 31 December 55. 

d. Report to DEP LOG by 1 September 55 estimated dates of the following 
actions for each project: 

(1) Completion of preliminary plans. 

(2) Completion of working drawings. 

(3) Schedule for advertising. 

(4) Schedule for award. 

(5) Schedule for completion. 

By direction of the Deputy Chief of Staff for Logistics: 

(Signed) Kerry R. Barney, 
Brigadier General, G8, 
Director of Installations. 


General Wirson. Secondly, in writing I have indication that there 
was discussion and correspondence between the Department of Army 
and the Department of Defense because of a letter I have, signed by 
Mr. Finucane who was then Under Secretary of the Army, to the 
Defense Department where he says the Army agrees to the desirability 
and necessity for getting the family housing program underway at 
the earliest practical date, or words to that effect. 

Chairman Dawson. Under the rules passed by the Congress, or in 
spite of them 

General Wirson. I am not sure either of them violated the rules, 
but neither of them instructed us to, or condoned violating any lav. 

Chairman Dawson. Thank you. 

(The Corps of Engineers provided the following :) 





JuNE 10, 1955. 


Memorandum for: The Secretary of Defense. 
Subject : Family Housing Construction. 


1. The Department of the Army is in full agreement with your views on the 
urgency of starting construction of the family housing projects in the fiscal year 
1956 Public Works program. To this end, the Department of the Army considers 
it essential that design of these projects be undertaken immediately. 

2. In a memorandum for the three Service Secretaries, dated September 1, 
1954, the Assistant Secretary of Defense (P. & I.) directed that no further 
design contracts be executed for housing authorized in Public Law 765/83d 
Congress, pending clearance of each line item by his office. To date, ASD 
(P. & f) has cleared 12 projects totaling 1.900 units at an estimated cost of 
$26,628.000. During the period December 10, 1954, through March 23, 1955, the 
Department of the Army submitted requests for clearance on seven additional 
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pousing projects totaling 2,002 units at an estimated cost of $27 million, but as 
yet we have received no reply from ASD (P. & I.). These are seven projects 
which were authorized in Public Law 765/83d Congress and for which funds 
for construction are being requested in the fiscal year 1956 Public Works 
program. 53) ; 

3. The Department of the Army requests that the restriction on design of 
family housing projects in the ASD (P. & I.) memorandum of September 1, 1954, 
be rescinded, and that the services be permitted to proceed without delay on 
design of all family housing authorized in Public Law 765/83d Congress. The 
Department of the Army is proceeding with design of family housing included 
in the fiscal year 1956 Public Works authorization bill since it is understood 
that the Department of Defense proposes that there is no requirement for cer- 
tification of this housing. 

4, In order that construction can be started at an early date, it is requested 
that the Department of Defense take steps to insure prompt apportionment of 
funds for family housing after enactment of the fiscal year 1956 supplemental 
appropriation bill. 

CHARLES C. FINUCANE, 
Under Secretary of the Army. 

General Wirson. Redesign to reduce the scope of the project would 
not be possible and still comply with the foregoing instruction, <Ac- 
cordingly, on December 23, 1955, the district engineer at Chicago was 
authorized by the Office of the Chief of Engineers to solicit eompeti- 
tive proposals from the original bidders and to award a contract to 
the low offerer whose proposal for the housing elements was within 
thestatutory limitation for housing costs. 

Sealed proposals were received from the original four bidders and 
publicly opened on December 29, 1955. All four proposals for the 
housing elements were below the statutory limitation. However, 
amounts proposed for the items not subject to the limitation were 
higher than those submitted on the initial invitation. 

An analysis of the overall total amounts submitted by all bidders 
showed that the lowest bidder had increased his original total price 
by $19,418, while the other three bidders had reduced their prices 
inamounts ranging from approximately $16,000 to $92,000 from their 
original bids. A contract was awarded to the low offerer, previous 
low bidder, on the basis that the total amount of $931.667 for the 
housing and outside utilities was fair and reasonable as compared 
to the Government estimate of $1,008,197. The amount quoted for 
the housing elements was $541,469, which was within the statutory 
limitation of $642,000. 

The Comptroller General concluded from the foregoing that the 
congressional limitation had in fact been exceeded in violation of 
subsection (a) of section 3679, Revised Statutes, as amended. The 
Comptroller General further concluded that by resorting to negotia- 
tion, an additional cost of $19,418 had accrued to the Government. 

The award was made on the basis that the cost limitation estab- 
lished by law authorized not more than $642,000 to be expended for 
the 50 housing units at Granite City. The original bids had been 
rejected because they exceeded the statutory limitation. Solicitation 
of competitive proposals was authorized because it was considered 
sufficiently urgent and in the best interest of the Government not to 
further delay the initiation of the fiscal year 1956 housing program. 

The low bidder increased his total bid by approximately $19,000 
and still remained low with respect to the other proposals and the 
Government estimate, Since all the previous bids had been exposed 
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and all previous bidders were again competing, award to the low 
offerer at the price submitted appeared to be in order. 

There is no doubt that there was poor judgment and abuse of dis. 
cretion, but we do not consider that a violation of the statute took 
place. However, the Chief of Engineers on December 3, 1958, issued 
instructions that whenever there is an indication that bids or pro- 
posals are unbalanced to come within statutory cost limitations, the 
case will be submitted to him for review to insure compliance with 
the law. In addition, engineer contract instructions have beep 
amended to prevent future contract awards under such circumstances 

I have appreciated the opportunity of appearing before the com. 
mittee and shall be happy to answer any questions you may haye, 

Chairman Dawson. Mr. Brown. 

Mr. Brown. General, this particular project, along with other milj- 
tary construction projects, was included in legislation reported out by 
the Armed Services Committee for Military Construction. 

General Wison. Yes, sir. 

Mr. Brown. I am sure that before such an authorization bill is 
reported by the Armed Services Committee or passed by the Honse, 
the various military agencies of the Government, and certainlv in this 
case the Army Engineers, were queried as to costs, or somebody at 
least submitted to the Armed Services Committee an estimated cost, 
isn’t that right? 

General Wiuson. Yes, sir. 

Mr. Brown. Then this limitation was fixed and based upon the 
estimate given to the Congress. is that correct ? 

General Wirson. No, sir. The limitation was based initially on 
legislation in 1942 and subsequently amended in 1956 and in almost 
everv vear since that time. 

Mr. Brown. T understerd the law limitation. but the amount of 
money was fixed by the Military Construction Act, isn’t that right? 

General Wirson. Yes, sir. 

Mr. Brown. And the amount of money carried in the Military Con- 
struction Act, of course. was fixed as a result of testimony from the 
military officials. Somebody gave that committee the estimate of the 
cost. isn’t that correct ? 

General Wirson. That is correct. sir. What happened—— 

Mr. Brown. Who was that somebody ? 

General Wirson. The Denartment of Army would give the amount 
that they had heen permitted to give after clearing throngh the 
Denartment of Defense and the Bureau of the Budget. 

Mr. Brown. And it would be their estimate and their advice to the 
Congress 2s to what this project would cost ? 

General Wiison. Yes, sir. 

Mr. Brown. And. of course, the Congress has had considerable 
experience, not. only with the militarv. but with other agencies of 
government. that they often come in and ask for a Jot less money than 
they are going to snend, and they know it at the time, some of them. 

I can’t recall in my exnerience any time they got more money than 
they snent and turned it hoek. They always increase spending by the 
time they get. through with it. 

General Wiison. I know of some instances, sir. 


par 
thi 
tha 
¢ 
tha 


Ace 
und 
ther 
bad 
the 
thro 
G 
thro 
M 
P 
fact 
G 
one 
M 
have 
son - 


low 


dis- 
took 
sued 
pro- 
, the 
with 
been 
neces, 
com- 
have, 


mili- 
ut by 


ill is 
[ouse, 
n this 
dy at 
L cost, 


mn the 


lly on 
ilmost 


ant of 
right? 


v Con- 
ym the 
of the 


ymount 
gh the 


» to the 


derable 
1\e1es of 
ey than 
F them. 
ev than 
x by the 


EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 45 


Mr. Brown. Now, instead of standing on your own estimates as to 
cost, which Congress authorized, you went into this other arrangement 
inorder to spend more money. deca 

Now you emphasize—and either you have some good attorneys dow n 
there or cel have taught some law courses up at West Point, I don’t 
now which 
Wtiaarsl Wuson. Both, sir. 

Mr. Brown. You emphasize in your statement, and I presume you 
wrote it yourself—— 

General Wiison. I had a lot to do with it. 

Mr. Brown. You have made a very clever and good statement 
because you emphasize only one angle. You emphasize that $19,000. 

Now, the facts are, are they not, that the construction cost, or the 
part covered under the limitation for the building—not all these extra 
things—was something like $250,000 higher—that is the original bid— 
than fixed in the limitation / 

General Witson. No, sir, I cannot say that positively. I will say 
that without question—— 

Mr. Brown. Your testimony shows it. 

General Wiison. I will say without question the original bids were 
that much higher than the final bids, but Mr. Brown—— 

Mr. Brown. Now, wait a minute. Let’s go from there. 

General Witson. All right. 

Mr. Brown. They were up about $250,000 more than the estimate 
for the construction that came under this limitation ? 

General Wiison. I am not certain of the exact amount but of that 
order, yes, Sir. 

Mr. Brown. Let’s say $225,000 to $250,000. 

General Witson. Yes. 

Mr. Brown. And, of course, these extra things that didn’t come 
under the limitation—that is, “past 5 feet from the house” and the 
equipment—in the original bid were much lower than they were in 
the second bid, were they not? 

General Witson. They were. 

Mr. Brown. You and I have lived a long while and I have had a 
little experience in public life and considerable in private business. 
Of course, what actually happened here, and I think what the General 
Accounting Office is complaining about, in order to make a contract 
under renegotiation, and to have it stand up under this limitation, 
there may have been some hurry—I am not charging anybody with 
bad faith but I have done it myself, tried to get under the line before 
the fiseal year ends, or something else—that you hurried this thing 
through pretty rapidly the last of December. ” . 

General Witson. There is no question but what it was hurried 
through very rapidly; none whatsoever. 

Mr. Brown. The record shows that. 

Perhaps one of the incentives for the hurry may have been the 
fact that the regulations were going to change on January 1. 

General Winson. I can’t accept that one, sir, because there are 
one or two other —— 

Mr. Brown. Well, this is a fair assumption, isn’t it? There may 
= been other reasons, but that might have possibly been one rea- 
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General Witson. I don’t honestly believe so. 

Mr. Brown. Don’t you ever plead guilty? That is the first thing 
you always tell your client. 

General Wizson. No, sir, I don’t mean it that way. My point is, 
there are one or two other allowable exceptions permitting the nego- 
tiation which still apply and while I don’t say it is good use of 
judgment to use them, they could have been used instead of the 
one that was used. 

Mr. Brown. Ail right, we will consider good faith and every- 
thing else. We want to get the job done, and I know you fellows 
are under pressure to get the jobs done a lot of times. Sometimes 
just in time for them to do away with the base or the installation 
and tear it down. 

T have had experience, we have, with that. 

Everything you do down here at the Pentagon doesn’t always make 
as good sense as it should perhaps, but nevertheless you people were 
under the gun and you had to do something. So actually what hap- 
pened was that this contractor was told: 

Well now, you get your part that comes under the limitation down low 
enough and put the other stuff high enough and after all you will get enough 
money—it only costs $19,000 more than if we took the original bid which we 
couldn’t take. 

General Wriison. I can’t figure it out either, Mr. Brown, because 
in the first invitation on which they submitted bids—and every one 
of those contractors spent 

Mr. Brown. How come their second arrangement was so much 
higher for these stoves and for placing refrigerators? I could set 
50 refrigerators in there myself and plug them into the outlets for 
$1,100 and some, even way out in Granite City. 

General Wirtson. My point, Mr. Brown, was that in the first invi- 
tation it specifically pointed out that there was a limitation of $650, 
000—they used the wrong number, it should have been $642,000. but 
there was a limitation of $650,000 on the cost of those housing items 
and that is what was in the first invitation and yet four bidders spent 
their good money to prepare bids—and it costs a lot of money— 
submitted those bids, even though every one of them submitted a 
bid above what was stated clearly and in writing in the invitation 
as being the limit. 

Now, why they did that I have never been able to figure out. 

Mr. Brown. There is seemingly some evidence that they became 
better educated rather quickly after that. 

General Wirson. There isn’t any question that they unbalanced 
their bids on the second submittal but there is also a question in my 
mind 

Mr. Brown. Well, don’t vou think they are very alert, that it 
didn’t take them long to catch on, that they should change that and 
get the first part under the limitation and increase the second part 
and still get as much or more money—in fact, $19,418 more money in 
toto—even than they would in the first setup ? 

General Wiison. I would hope that somebody would beat that 
man when he raised his $19,418, and that has happened on many other 
occasions. The number one bidder is not necessarily the” number 
one bidder when you take it the second time. 
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Mr, Brown. I understand all that, but nevertheless, he was. 

General Witson. That is right. 

Mr. Brown. And nevertheless the fact remains that the first bid 
was way over the limitation fixed by Congress for the part that 
came under the limitation. — 

General Witson. There is no question about that. ed tance: 

Mr. Brown. Then on the second bid they come within the limitation 
but somehow or other the prices on the stuff that didn’t come under 
the limitation zoomed to high altitudes rather quickly. 

General Witson. There is no question. 

Mr. Brown. And, of course, any reasonable man—l think any jury 
would have to assume that there might have been some reason for it, 
and that was to do what? To avoid this limitation, period. That is 
all there was to that. nu § 

General Witson. I would rather say “to comply with it.” 

Mr. Brown. Well, just to get under the tent and not to be in direct 
violation of the law. 

General Witson. Well, could I make one statement about the ori- 
ginal bids—and I have no way of knowing this to be true, but from 
a lot of experience in the construction business, bidding is an inexact 
science. 

Mr. Brown. That is right. I have done a lot of it myself. 

General Wiison. And there is no guarantee whatsoever that the 
original bids were not also unbalanced, perhaps the other way. It 
would have been dumb to do it. 

Mr. Brown. Do you think they would have been unbalanced 
$250,000 # | 

General Witson. I question whether it would have been unbal- 
anced to that extent, but they could well have been unbalanced. — 

Mr. Brown. I think you and I, while we may disagree as to motives 
and reasons and so forth and so on, we do agree on the facts. 

General Witson. Yes, sir. 

Mr. Brown. We do agree on the fact that the original bid on the 
part that came under the congressional limitation—and that congres- 
sional limitation had been fixed by the Congress undoubtedly upon 
the reeommendation, Mr. Chairman, and suggestion of the military 
themsel ves—— 

General Witson. Well, that one I can’t buy. We have been trying 
along time to get a little more—— 

Mr. Brown. I sit on a little committee called the Rules Committee 
where the boys from the Armed Services Committee bring up these 
bills, and you have pretty good advocates on that committee and they 
are pretty fair with you, pretty liberal. That is with the Defense 
Department entirely, all of them. 

General Witson. Well, the fact 

Mr. Brown. The facts are that that happened. This first bid was 
way above that limitation for that part of the job that came under 
the limitation. 

General Witson. No question. 


Mr. Brown. And that the first bids for the stuff that didn’t come 


under the limitation was considerably lower than the second bids? 
General Witson. Yes, sir. 


Mr. Brown. So what happened was, on the second bid, somehow 
orother through happenstance or circumstance, or I don’t know why. 
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we are not going to challenge anybody’s motive, but suddenly op 
December 29, just a few days later than the original, they changed this 
whole picture around and they get their bid on the construction go 
it comes under the limitation, down within that limitation, and then 
the prices for the stuff that doesn’t come under the limitation zooms 
up about $250,000 and the contract is renegotiated 2 days before the 
Defense Department regulations would prohibit such an arrangement, 

General Wixson. They wouldn't prohibit it. They would haye 
prohibited it under one of the two used reasons. 

Mr. Brown. Restricted ? 

General Witson. It would have been restricted under one of the 
two. 

Mr. Brown. You and I want to be absolutely fair— 

General Witson. There were two or three means of doing it, and 
as I stated in my statement, there is no doubt that there was poor 
judgment and abuse of discretion, but there were two other legal 
means of doing it. 

Mr. Brown. I understand, and as a result, of course, the General 
Accounting Office, which is an arm of the Congress, set up for the 
simple and direct purpose of seeing to it that all the funds appropri- 
ated by the Congress are expended according to law, found it neces- 
sary to come in here and report this circumstance and to call it to our 
attention. 

They would be guilty of nonfeasance if they didn’t report it to this 
committee which has the legislative jurisdiction. 

General Wison. I agree. 

Mr. Brown. That is the case that we have and all this testimony 
boils down to just that particular question, Mr. Chairman. 

Now, I want to ask the General one question off the record. 

(Discussion off the record.) 

Mr. Brown. That is all, Mr. Chairman. 

Chairman Dawson. Mr. Smith. 

Mr. SmirH. Why didn’t you redesign these and submit them for 
bid ? 

General Wirtson. The only reason they were not redesigned and 
readvertised was a sense of urgency to get the quarters built, in use, 
and also a desire to comply with what was evidently the desires 
above. 

Mr. Smirx. Who made the decision to go ahead ? 

General Winson. The decision to negotiate was made by the As- 
sistant Chief of Engineers for Military Construction. 

Mr. Smiru. Whois he, or who was he ? 

General Witson. He was General Tulley. 

Mr. Smrru. You don’t know of your own knowledge, I suppose, 
on what basis he made that decision ? 

General Wirson. I don’t know of my own knowledge except I know 
the individual very well and I know he is a man who tries to get his 
job done. 

' Mr. Brown. Any means necessary to get the job done should be 
used ; is that it ¢ 

General Wiison. No, sir, I didn’t say that. 

Mr. Brown. I wondered if that was your thinking. 

General Witson. No, sir. 
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I can also think, Mr. Chairman, with much more clarity about this 
problem today than the individual who was faced with that decision 
pack in 1955. 

Iam aware of what has happened in between and I am in the posi- 
tion of a defeated football coach after the game. I can see how we 
could have won it, from hindsight. _ 

Chairman Dawson. Do you make it your business to study ways 
to evade the expressed intention of the Congress? 

General Wirson. I believe, sir, that the fact that the Chief of 
Engineers, when this was called to his attention by the draft report 
of the Comptroller General on the 3d of December, issued the in- 
structions he did, would pretty clearly indicate that we do not want 
to do such things. This was in 1958. 

Mr. Brown. That would have been my next question. 

Pardon me, Mr. Smith. 

Mr. Smurru. So the whole thing is then, you were in a hurry to 
get the thing started? 
~ General Witson. Yes, sir. 

Mr. Smirn. Why were you in such a hurry about buying this re- 
frigerator or these refrigerators ¢ Couldn’t you divide the contract ? 
You didn’t need them until after it was done. 

General Witson. Well no, we didn’t need them until after it was 
done. They could have been produced by the Quartermaster Gen- 
eral under normal procedures. 

Mr. Smrrn. Couldn’t you have accepted the part of the contract 
that would have gotten this construction started and not have ac- 
cepted the item for installation of the refrigerators, or was this a con- 
dition precedent in the offer ? 

General Witson. We could have, had we been smarter in drawing 
up the specifications and the method of bidding, yes. But the way 
the bids came and the way we asked them, no. We were faced then 
with either taking or rejecting. 

Mr. Suirn. You knew when you looked at it, though, that $1,100 
was too much for a refrigerator ? 

General Witson. I didn’t look at it. I was in another station at 
that time, but I presume whoever looked at it was not fooled. 

On the $1,100 for the refrigerators, I am not as clear on that as 
I would be for some other items. That is for installing them, I 
imagine. 

Mr. Brown. Taking them in and pushing the plug in the wall. 

Chairman Dawson. $1,100? 

Mr. Suir. Another question: As I understand it, these bids— 
we are not only concerned with this one, but how this can go on in 
other cases too—there is one overall bid ? 

General Wirson. May I answer that a little more fully ? 

Mr. Surrn. Yes. 

General Wirson. It is a logical question as to why housing is not 
taken on one bid, or the items subject to the limitation and the other 
items on another. 

In the long run we would cost the Government money were we 
tomake that a common practice. It. is better business and it is part 
of the general contracting procedures—let’s put it that way—that 
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as far as possible you want one contractor responsible for the work jp 


an area. 

Mr. Smith. So you have one bid for the total construction on these 
specifications; is that correct? 

General Witson. You would have it broken down by items so you 
could examine the items, but the point I am making 1s, if you haye 
one general contractor responsible for the accomplishment of the 
work in an area, he has.the job of coordinating between the different 
trades. 

He has the job of deciding when the roads can be torn up or when 
you should tear up the street to put in water lines or something like 
that. In other words, it is possible for us to do it actually, contracting 
for all the work. We could have had the framing of the house done 
by one contract and the roofing done by another, and some people 
advocate this, but it is poor. 

Chairman Dawson. We wouldn’t expect you to do that and you 
wouldn’t build a house that way. You wouldn’t contract to do it, 

General Witson. What I am trying to say is that we don’t have to 
put the houses and the other things on the same bid. 

Chairman Dawson. Instead of answering the question straight, you 
are evading the question because you know you don’t let your con- 
apeete part for the roof, part for this, part for that, and part for the 
other. 

General Witson. I wasn’t trying to evagle, Mr. Chairman. 

Chairman Dawson. Well, your answers were insulting to our men- 
tality, it seems to me. 

Mr. Smirn. But is it common to have refrigerators separate, so 
that you can reject that part of the bid? Whether it is in private con- 
struction or in military ? 

General Wuson. If we are letting a contract for a house and intend 
to include the refrigerators and the other things in it, no, it would not 
be. It would be common to let them 

Mr. Smiru. Bid together but would you have the right to reject 
that part? 

General Wison. No, sir, it wouldn’t be common. It would be 
practical but it wouldn’t be common. 

Chairman Dawson. Your entire purpose here, General, was to get 
sone the limitations. That is why you let the contract the way 

ou did. 

: Now, why should we beat around the bush about it and talk about 
a hypothetical case that would have no existence and never be put 
into practice ? 

You question the intelligence of the men who are sitting here trying 
to arrive at a conclusion, to think that you are adroit enough by the 
use of a few words to evade the issue that is before us here today. 
The issue is simple and the issue is clear. { 

General Witson. Mr. Chairman, I believe in my statement, which 
is in writing so that it couldn’t be evasive, I say there is no doubt 
there was poor judgment and abuse of discretion. 

Chairman Dawson. Who abused the discretion ? 

General Witson. We did. 

Chairman Dawson. Who are “we” ? 

General Wiison. The Corps of Engineers. 
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Chairman Dawson. Who is responsible? Always there is some- 
body responsible. You hide behind the word now, “we.” Who was 
the responsible party in this instance? 

General Wuson. Well, I answered the question as to who au- 
thorized the negotiation. The Assistant Chief of Engineers for 
Military Construction. ; sy 

Chairman Dawson. Let’s put it on the Assistant Chief for Military 
Construction, though he is out now, and let us seek to use language 
that will convey to us a clear picture of what went on in this instance. 

Now, you know what went on. I am sure Mr. Brown knows what 
went on. I am sure everybody else here knows what went on. Your 
superiors knew what went on, because they called you to task about 
it-—whoever was responsible—and issued orders that they shouldn’t do 
it that way any more. So why come here now and seek to spread an 
qura of respectability about a thing that should not have been done 
whether it was by the military service or whether it was in private 
practice ? 

It isn’t done that way and we are not here to deceive each other. 
We are merely trying to find out what happened, and why, and we do 
not think the ends justify the means. 

Mr. Smirn. With regard to this breakdown now, then, do you 
break down and have a separate price for the single units and for the 
duplex units and for the four unit apartments in the contract or not? 

eneral WiLson. In the normal contract, we would specify the indi- 
vidual items such as the different units. They would be extended out 
toa total for that many of them. The basic contract, the determina- 
tion as to whether Bidder A got it or Bidder B got it would be the total 
that you added at the bottom of the sheet. 

Mr. Smiru. I understood General Accounting to say there was no 
breakdown in this case so they could tell how much the single units 
were costing and how much the seven-unit apartments were costing 
andso forth. Is that correct? 

General Wixtson. I don’t know the answer to that one, sir. It could 
have been. It could have been a lump sum for housing. I am not able 
to answer the question, sir. 

Mr. Suir. My point is this, that there is no possible way to know 
whether or not you are maneuvering around the limitations on the 
particular categories, unless you break them down by categories. In 
other words, there is a limitation on the colonel’s house of $18,000 and 
on the lieutenant colonel’s of $16,000 and on the enlisted men of 
$12,000. 

Unless you have it broken down by grades, you don’t know whether 
itexceeds limitations in each case. 

General Witson. Well, that is possible. I believe it was in a lump 
sum for the housing, subject to limitation, plus a second lump sum for 
some carports and storage buildings which were considered as being 
covered by the limitation. That was a second item, specifically. 

Mr. Surru. So under this procedure you could build the house for 
the colonel to cost $50,000 and take it off of the lower end. 

_ General Witson. That would really be attempting to get around 
it,sir, and I don’t believe—— 

Mr. Smrrn. There is no way to know 
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General Wirson. If you compare the plans and designs, you cay 
readily see they have been prepared in a manner where there js 
reasonable relationship to them. We have them with us here today if 
you would care to look at them. 

Mr. Smirn. My point is, unless you actually have separate bids 
over here on these different categories, you have no way to know 


whether or not you did comply with the law ? 


General Witson. Your point is correct. 

Mr. Smiru. Are you doing this in all your construction? Are yoy 
getting total bids or are you ' 

General Wirson. It is a common practice to do it in one of the two 
ways. We have no rule which says you will list each house separately 
in the bid. To some extent that might encourage the contractors mor 
to unbalance the bids and try to load the houses which should be 
finished first and thereby get their money earlier. | 

Mr. Smirn. Nevertheless, if you don’t do it, you can’t possibly 
comply with the law, can you, on limitations? : 

General Wriison. Well, I believe we are complying with the law 
under that procedure, but I can’t demonstrate to you that it is not 
possible for one of the houses to have cost more, no. 

Mr. Smirn. You couldn’t possibly know whether or not you had 
complied with the law. Let’s state it that way—unless you had it by 
categories ? ; 

General Witson. No. 

Mr. Smiru. That is all I have. 

Chairman Dawson. Mr. Barry. 

Mr. Barry. Well, General, is the $642,000 a reasonable figure for 
the construction of this housing ¢ 

General Wiison. Well, may I answer that by saying that we built 
this same housing during the fiscal year, or we put under contract this 
same housing during the fiscal year 1956 at a total of 21 stations and 
that the price varied by the area, the number of houses in each project 
and so on, but this seems to be the one in which there was a difficulty 
of exceeding any congressional limitation, or, in other words, over- 
running any authorization. 

Mr. Barry. In other words, in the other 20 instances they were able 
to comply ? 

General Witson. Yes, sir, to the best of my knowledge. The St. 
Louis area is a high cost area. 

Mr. Barry. Is there anything peculiar to the terrain that made 
this more difficult ? 

General Witson. I don’t believe so, sir. 

Mr. Barry. How was the $642,000 arrived at? You indicated 
earlier that, it began in 1942 and then it was subsequently changed— 

General Witson. The Comptroller General’s people gave you 4 
breakdown of how you rauiltipty a certain allowance per size of quar- 
ters times the number and they got the $642,000. I have the same 
thing. 

Now, in 1942—I will have to get my papers out here to get the 
right one—but in 1942 the statutory limitation was first put on to the 
best of my knowledge, and subsequently in 1956 and every year since 
then except for a couple. 

I have got the facts here. 
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In 1956, 1957 and 1958, they were all the same act. 1959 fiscal year 
raised the limits a little bit. Fiscal year 1960 made the same fiscal 
limits but changed a little bit, added a little bit at the end. 

Mr. Barry. At the time of the letting of this contract—— 

General Witson. The 1956 act applied. 

Now, this determination as to what went into the statutory limit 
hag held, to the best of my knowledge, since 1942. It was determined 
administratively that the law intended that the house and items which 
are fixed and permanently installed are what was meant. 

In addition to that, the Government buys a certain amount of furni- 
ture and puts it in, which is not considered subject to this. If the 
Comptroller General is making a legal ruling on this now, he has had 
since 1942 to have come to the conclusion that we were incorrect 
in our understanding. 

This is not just the Army; it is the Department of Defense, all three 
grvices who have followed this same principle without exception, to 
the best of my knowledge. 

Mr. Barry. It is the same principle set down by most real estate 
mortgages, that they include those things that are affixed and attached 
thereto, is that not correct? In distinguishing between real and 
personal property, there is definite legal phraseology used. 

General Witson. Yes, and I know it is also true in certain sections 
of this country if you rent a house you do not have a range and re- 
frigerator because I own a house in a part of this country which I 
am leasing and I do not furnish that. 

In other parts of the country, when you rent a house you do find 
that a refrigerator and range are included. 

Mr. Barry. So in some 18 years no one has pointed out that there 
isanything wrong or inconsistent about the fact that what your Army 
definition was in 1942 is in any way a departure from law or from 
regulation ¢ 

General Witson. I would go further than that. It has been re- 
viewed repeatedly by not only the Army, but the other two services, 
and the Department of Defense, and it has not been altered during 
that period. 

Mr. Barry. So there is a totally and completely justifiable reason 
for not considering ranges, refrigerators and anything that is mov- 
able as part of the costs that would go into the limitation ? 

General Wiison. I believe so, sir. If the law were to specify the 
other clearly, there is no question but that we would then comply with 
It. 

Mr. Barry. Now, you also said that there were other legal means 
by which this housing could have been built without circumvention 
ofregulation of law. 

General Witson. What I meant to state was that there are other 
kgal means for authorizing negotiation. There was also the 

Mr. Barry. Would you explain that? 

General Witson. Now, we are getting into a point where my legal 
ibility about which Mr. Brown spoke is getting a little strained. 

Under 3-201.1, Armed Services Procurement Regulations: 


Pursuant to the authority of 2(c) (1) of the act, purchases and contracts may 


ve negotiated without formal advertising if determined to be necessary in the 
Inblic interest during the— 
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that is the other one— 


during the period of a national emergency declared by the President or by the 
Congress. 

Now, that is the one which went out of effect by administratiye 
action on the first day of January 1956. At the time of this case, of 
course, where authority was given, it is or was in. Now, the second 
one 

Chairman Dawson. Is this an effort to avoid the regulation which 
became effective January 1, 1956? 

General Witson. The one I just read was the one which was al. 
tered by administrative action on the first of January 1956. 

Mr. Barry. And you already answered that it was not the main 
reason. 

General Witson. That is right. 

Also under section 2(c)(2) of the Armed Services Procurement 
Act, which was used as an authority for negotiation of this contract, 
it provides that purchases and contracts may be negotiated if the 
public exigency will not permit of delay. This is not national 
emergency. 

Mr. Barry. How does that apply to this project ? 

General Witson. It is a question of judgment as to how urgent it 
was that these quarters be built in order to provide for the shortage 
of quarters. 

Mr. Barry. If it is not classified information, I would appreciate 
hearing as to exactly why. 

General Wixson. There is nothing classified, sir. 

Mr. Barry. As to the reason these quarters were being built? 

General Witson. These quarters were being built in order to pro- 
vide better accommodations to live in at this particular station. 

Across the Army as a whole, the experience was that we were losing 
good noncommissioned officers, good officers, one of whose main rea- 
sons for resigning, or not reenlisting was stated as being the fact that 
they never could get a decent place to live as they moved from place 
to place and were forced to pay excessive rents. 

It was the Department of the Army’s policy at that time to try and 
improve this situation, to try and encourage retaining the experienced 
people. 

I am certain the same policy applied as far as the urgency of in- 
proving the living conditions to the Department of the Air Force and 
the Navy also. We were all faced with the fact that we were losing 
experienced people and by so doing it was costing the Government 4 
lot more money to train their replacement. That is the only urgency 
I can state, sir. 

Mr. Barry. Was there a missile base nearby ? 

General Wiuzson. No, sir. 

Mr. Barry. What was this housing for? 

General Wuson. The Granite City Engineer Depot, which is a sup- 
ply-type installation. It is required in order to store and maintain 
engineer materials and equipment to be available in time of emergency. 

It is this type depot which furnished things on short notice at the 
time of Lebanon and these other emergencies, but there was no missile 
construction or special act of that kind. 





4 


nain 


nent 
ract, 
the 
onal 


nt it 


ciate 


) pro- 


losing 
n rea- 
t that 
place 


y and 
enced 


of im- 
ce and 
losing 
ment & 
rgency 


: a SUP- 
aintain 
rgency. 
, at the 
missile 


— 


EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 55 


Mr. Barry. And it would be a possible warehouse for missiles if 
we began to store them ? } ’ 

General Witson. I wouldn’t want to stretch it that far, sir. I don’t 
believe we will ever store missiles at Granite City. It is basically an 
engineer-type of material. There will be things there which support 
the missile program. 

Mr. Barry. That are essential to the missile program; is that 
correct ? : 

Mr. Smiru. It had been stopped in 1956. There wasn’t such a thing. 

General Witson. Without getting out a list and seeing exactly what 
we are stocking there, I couldn’t certify to that, Mr. Barry, but I will 
put it this way ; I have been in the Army a long time. I think there 
are other important national defense aspects besides being able to fire 
a missile. I think in Lebanon we probably didn’t even carry a missile 

ith us. 
ror, Barry. But Lebanon to a certain extent was stocked and sup- 
plied by this base in Granite City. 

General Witson. Yes, sir. 

Mr. Barry. And you have had a morale factor there that you say 
would have been aggrieved or aggravated if you couldn’t provide 
this housing. 

General Wririson. I can’t say there is a particular one there, but 
basically the morale factor was armywide and it was recognized by 
the Congress to the best of my knowledge when they did authorize 
this Capehart program which has produced considerably more hous- 
ing and more rapidly than it was being provided under the military 
construction appropriation. 

Mr. Barry. Now, you have come in here and, so far as I am con- 
cerned at least, made a very forthright statement of admission that 
there was an abuse of discretion, but I feel that you have put up an 
adequate defense. I think there was haste to get a job done here, that 
some of your people may have abused certain authority that they had, 
and in their eagerness to get a job done, they went too far. 

At least they took a different path. You have indicated two other 
paths they could have tried where they might have been able to do 
the same thing without getting into the difficulty you are in now. 

General Witson. No, sir; that would only answer the question of 
whether we were hurrying to beat a particular authorization of 
authority to negotiate. That was all that referred to. 

Mr, Barry. If you had the authority to negotiate and had gone 
ahead and negotiated, you could have gotten up here to the Congress 
the aollowing year before you got this construction underway; could 
you not ¢ 

Isn’t there something in your contract that would indicate that you 
wouldn’t have to complete this before you could get up here for an- 
other request for money ? 

General Wixson. No, sir; we couldn’t award a contract if we did 
not have the money in hand and the authorization. We couldn’t 
award it. 

Mr. Barry. So you really put yourself in a vise here. There was 
loway out, except for what was done? 

General Witson. That is correct. 
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Chairman Dawson. Do you mean to say there was no other way to 
do it than the way you employed ? , 

General Wiurson. I didn’t say that. 

Mr. Barry. There was no other way except to come back to Cop. 
gress was the point we were making. 

General Witson. That is correct. 

Mr. Barry. That would take how long in normal circumstanees? 

General Wirson. In this company that “would be a very embarrass. 
ing question. 

It takes a pretty long time, sir. It would normally have prevented, 
in my opinion, getting ‘these under contract that particular fiscal year 
I won’t go any further than that. ; 

There was a case quoted by the Comptroller General's people of the 
installation * the Military Academy. I am not certain of the exact 
history, but we have been trying to get some additional quarters there 
within the old authorization very unsuccessfully for several years and 
we have demonstrated that satisfactorily so that the C ongress has in- 
creased the authorization for that particular station, and I may report 
with pleasure that they did get bids within that authorization just 

about a month ago. 

Mr. Barry. Well, I think, General, that you have come in here with 
a plea of partial guilt and I think that corrective measures have been 

taken by the Army, the Corps of Engineers, and from the way this 
correction seems to have been stated ‘and set. forth that we can cer- 
tainly look forward to the fact that this will not occur again. Cer- 
tainly I wish to commend the Corps of Army Engineers for the fine 
work they have been doing and there is no indication here at. all that 
there was any wrongdoing insofar as the intent is concerned, or any 
gain that would accrue to any member of the Army or the Corps of 
Engineers. 

I would like to ask you one question. If there is anything in your 
records that would indicate that the Army Corps of Engineer off- 
cials, by agreeing with the contractors, arbitrarily paid more for the 
houses, or “roads, parking areas, and sidewalks, which were not sub- 
ject to statutory limit, for the construction of military housing units! 

General Winson. No, sir. I have been unable to find anything that 
indicated any collusion, conference, anything other than things that 
are on the record; that the bids w ere opened, that they exceeded the 
statutory limit; that the original invitation had included the statu- 
tory limit in it; that they rejected all bids and told them they were 
rejected because they exceeded the statutory limit; that they took the 
proposals and—— 

Mr. Barry. So you would regard any such charge made as a baseless 
charge; would you not? 

General Wirson. Yes, sir. 

Mr. Barry. Mr. Chairman, I would like to refer to a press release 
issued by on House Committee on Government Operations under 
date of February 20, for release in the afternoon, Saturday, in which 
the charge is made by the chairman of this committee that— 
the Comptroller General has charged that the Corps of Engineers exceeding the 


statutory limitation of $642,000 from the cost of the houses, by agreeing with 
the contractor, arbitrarily to charge the costs— 
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“J 


and I want to underline the word “arbitrarily’- 


arbitrarily to charge the cost of the items such as roads, sidewalks. parking 
areas and So forth, which were not subject to the statutory limitation. for the 
construction of military housing units. 

I think we have had the testimony of the General that that is a 
baseless charge. I would ask this committee to strike that out inso- 
far as the press release is concerned. 

Chairman Dawson. We will! discuss that in our executive session. 
I do believe everything we said in that release can be substantiated, 
but I don’t think this is the place to settle it. 

Mr. Barry. Mr. Chairman, I have raised the question of charging 
something here palo we have testimony. Here we have testimony 
from the General that it is a baseless charge and vet so far as the 
Nation is concerned, the charge stands. 

Chairman Dawson. It says, “According to information furnished 
to the committee by the (¢ ‘omptroller General.” and certainly the 
Comptroller Gener: al is carrying out his duties under the law in mak- 
ing these charges, and that hi as been proven by the fact that the C orps 
of rE ngineers ac ‘knowledged the facts were well founded, they have 
changed their regulations, and we have told them never to do it again. 

Mr. Barry. Mr. Chairman, I cross-examined the representative 
from the (¢ ‘omptroller General yesterday on that very point and from 
the testimony that he elicited at the time, I would say what vou state 
in your memorandum, here, or in your press release, and what you 
have just now stated to me is inconsistent, but we will let the record 
speak for itself and I will review that record again in executive 
session. 

Mr. Brown. That would be the proper place to take it up. Since 
you have raised it, I will say that I think the Comptroller General 
has been supported by that which the Army has done as a result of 
the evidence brought out or the inquiries made by the Comptroller 
General. 

Mr. Barry. If you will recall yesterday, Mr. Chairman, I asked 
the question of the Comptroller General, did he know what was said 
at the meeting between the contracting officer of the Army Corps of 
Engineers and the contractors and he said “No.” 

Chairman Dawson. I don’t think the Comptroller General was 
present here yesterday. 

Mr. Barry. The Comptroller General’s representative. 

Mr. Smirx. Mr. Chairman, the record speaks for itself. There is 
agreement here to pay $1,100 for refrigerators which were originally 
listed at $400. There is an agreement finally consummated and there 
was an original bid. It spe: aks for itself. There was an agreement. 

Mr. Barry. It says, “Agreeing with the contractor arbitrarily,” 
and that is a serious charge to make without foundation in fact ca 
yesterday I asked the representative of the Comptroller General and 
he could not testify that there was an agreement between the con- 
tracting parties in this case. 

Chairman Dawson. The Comptroller General’s report says: 

In the instant case we believe the actual cost to the Government for the 
construction items subject to limitation is legally chargeable to such limitations 


notwithstanding that a part of such costs were arbitrarily disclosed in the bid 
48 2 cost of items not subject to the limitation. 
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Now, we know this, that installing a few refrigerators doesn’t cost 
a thousand dollars, but they shifted the costs in order to get around 
the limitation. It is a clear case that that is what happened, bee 
of the very action that has been taken by the corps itself. 

I think they were prompt in taking it; I think they ought to be 
congratulated for taking it promptly and so forth, so why should we 
here try to excuse what they admit? 

Mr. Barry. The use of “arbitrarily” in the sense you are using jt 
there is totally different from the charge you make in your press 
release. 

Chairman Dawson. The press release merely stated what the report 
itself states and the charge is made and the charge is substantiated 
by the action taken by the Armed Forces themselves in disposing of 
this incident. 2 

Mr. Barry. The question I raise is not the question of whether the 
thing was done with good judgment or whether it wasn’t done with 
good judgment. 

I have agreed, and we all agree to that, and they come in here and 
admit it too. 

Chairman Dawson. At the proper time and place, why not bring 
that up, instead of bringing it up here in this hearing? ; 

Mr. Barry. Well, I want to bring it up because it seems to me 
the charge is made that they are arbitrarily agreeing to something 
about which we have no proof. 

Chairman Dawson. If they charge a thousand dollars for installing 
a few refrigerators when it costs a whole lot less than that, they are 
purposely doing it in order to avoid—— 

Mr. Barry. Your use of the word “arbitrarily,” and so forth, is 
totally different from what I am trying to get out here. 

I am trying to prove there is no evidence that there is any arbitrary 
agreement between the contracting officer and the contractors to 
charge costs of houses to other items which are not subject to 
limitation. 

Chairman Dawson. Those costs were put under things not subject 
to the limitation. It was arbitrarily done for a purpose in this case 
and it is shown by the stand that the armed services themselves have 
taken since. I compliment them on it. I hope they will discourage 
any officers in the armed services who in their effort to avoid a limita- 
tion, will do a thing like this which is against the laws passed by 
Congress and the will of the Congress. 

Mr. Barry. I still wish to say, Mr. Chairman, the use of the words 
“by agreeing with the contractor arbitrarily,” that there is no evidence 
in this hearing that there was any agreement between the contractor 
and the contracting officer. 

Chairman Dawson. You may say that as often as you want, but at 
the proper time and place, if you will permit it to be settled there, 
we will prove all that we said. 

This is not the time, in this hearing, to do that. 

Are there any other questions ? 

Mr. Smrrn. General Wilson, you don’t cover Colorado from your 
office, do you? That isa different district? 

General Witson. I am in the Chief of Engineers’ office here in 
Washington. 
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Mr. Smita. Do you know anything about the Air Force Academy 
cost housing out there ¢ 


und General Wirson. No, sir, we have had nothing to do with the 
vse construction for the Air Academy. That one bit of work they asked 
for themselves and have done themselves. 
> be Mr. Smiru. That is all I have. 
| We | Mr. Inpritz. General Wilson, in your statement you said: 
‘ There is no doubt there was poor judgment and abuse of discretion, but we 
£ it | do not consider that a violation of a statute took place. 
man General Witson. That is right. 
om Mr. Inprttz. Upon what do you base the opinion that there was no 
+ | yjolation of a statute / aE aor 
ra General Witson. That the ids as accepted, the contrac ts as signe . 
- do not exceed the statutory limitation, including the Government 
the cost that was put on there and the things that are normally charged. 
with Mr. Inprirz. ‘T he question as to whether there was a violation of the 
statute is a legal question. 
- | Was a request made to the counsel of the Chief of Engineers’ office 
= | or to any other legal officer for an opinion on the subject ? 
rime General Wirson. I have my general counsel] with me. The general 
: counsel of the Chief of Engineers’ office and in the Department of 
) me Army have both reviewed this statement and considered that I am 
hing correct in making this statement. me a 
. Mr. Inprirz. Have they put that opinion in writing? 
ling Mr. Sevrzer. It is predicated upon independent research but no 
y are brief has been written. 


Chairman Dawson. Would you give such an opinion in writing? 
th. is Mr, Sevrzer. Yes, sir. 
Chairman Dawson. Will you give us an opinion on it? 


— Mr, Serrzer. Yes, sir. I presume you prefer a Department of the 
va tp Army opinion ? 
et to | Lhe CHarrman. Yes. To justify what they did here. 


Mr. Sevtzer. Yes, sir. 


bject | , (The information received from the Department of the Army is as 
;case | follows:) 


have HEADQUARTERS, DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
urage Washington, D.C., March 18, 1960. 
mita- Hon. WittiAM L. Dawson, 
od by Chairman, Committee on Government Operations, 
: Washington, D.C. 
words Deak Mr. Dawson: Reference is made to your letter of February 2, 1960, con- 
dente cerning report of the Comptroller General of the United States relative to family 


| housing construction at Granite City Engineer Depot, Ill., and our interim reply 


ractor | of February 8, 1960. I also refer to the hearings which your committee held 

on February 25 and 26, 1960 pertaining to the same subject. 

b t In your letter of February 2, you requested that we furnish you a copy of a 
ut a , , - ha Ra * ‘ 
here report made pursuant to subsection (i) (2) of section 3679 Revised Statutes (31 

there, USO. 665) (i) (2) or a statement as to why such report has not been made. As 


stated by General Wilson in testimony on February 26 it is our position that a 

Violation of the law did not oceur in connection with this procurement and for 

this reason such report is not required. The Comptroller General is being 

‘ formally advised by the Department of the Army to this same effect. A legal 

1 your brief in support of our contention that there was no violation of law will be 
furnished to you as soon as it can be prepared in accordance wtih your request. 

ere in In your letter you also asked that the files and data concerning this contract 


made available to your committee. These files have now been gathered and 
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are being reviewed in the Department of the Army. Such records will be avail. 
able for the inspection of your staff at such time as you may desire. 

I do not know of any further data or information in addition to that included 
in the files and that given to you by General Wilson. 

Sincerely yours, 
kK. C. ItTSCHNER 
Lieutenant General, USA, 
Ch ief of Engine ere 


LEGAL ANALYSIS RE REPORT OF THE COMPTROLLER GENERAL CONCERNING Awarp 
or Contract No. DA-11—032—-ENn6—-3304 For FAMILY HOUSING AT GRANITE Crry 
ENGINEER Depot, ILL. oe 


Statement of the questions 


1. Whether section 608 of the Department of Defense Appropriations Act, 1956 
(69 Stat. $15), precluded the award of contract No. DA-—11—-0382-Eng-3384 for 
family housing, together with site preparation and outside utilities, at Granite 
City Engineer Depot, IL, in which the contract amount for the site preparation 
and outside utilities was greater than would normally be expended for these 
items, if procured separately, and the contract amount for the housing was legs 
than would normally be expended for this item, if procured separately, anq 
which contract was apparently within the monetary limitations of said section 
608 only as a result of this “unbalancing” of prices. 

2. Whether award of contract No. DA-—11-032-Eng-3384 constituted a viola. 
tion of subsection (a) of section 3679, Revised Statutes, as amended (31 U.s¢ 
665) ? 
Statement of the facts 


On November 21, 1955 the district engineer, Chicago, issued an invitation, 
No. Eng-—11—032-56-28, for bids for construction of 50 family housing units, 
together with site preparation and outside utilities, at Granite City Engineer 
Depot, Ill. This invitation listed a monetary limitation, computed according to 
the formula set forth in the Department of Defense Appropriation Act, 1956 
(69 Stat. 315), as follows: 


“Sec. 608. During the current fiscal year, appropriations otherwise available 
for construction of family quarters for personnel shall not be obligated for such 
eonstruction at a cost per family unit in excess of $20,000 on housing units for 
generals or equivalent; $18,000 on housing units for colonels or equivalents: 
$16,000 on housing units for majors and lieutenant colonels, or equivalent; 
$14,000 on housing units for second lieutenants, lieutenants, captains, and 
warrant officers, or equivalent; or $12,000 on housing units for enlisted personnel, 
except that when such units are constructed outside the continental United 
States or in Alaska, the average cost per unit of all such units shall not exceed 
$25,850 and in no event shall the individual cost exceed $35,000, except units 
for the Alaska Communication System the individual cost of which shail not 
exceed $40,000”°— 


on funds available for payment to the contractor for items subject to the limita- 
tion on housing. Application of the formula in this case results in a limitation 
of $642,000. 

Bids were opened on December 20, 1955, and because all of the bids exceeded 
the statutory limitation applicable to housing items they were rejected on 
December 24, 1955, and sealed competitive proposals were solicited by telegrams 
addressed to the four bidders on the original invitation. This solicitation was 
based on the same contruction specifications as were in the original invitation. 
The solicitation was scheduled for public opening on December 29, 1955, and the 
notice requested all proposers to have representatives present at that time since 
“it may be necessary or advisable to immediately negotiate with each offeror. 
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proposals were publicly opened on December 29, 1955, with the following 
results : 





Housing Items not 
| (subject to subject to Total 
j Statutory Statutory 
| limitation) limitations 
poser ae . y | $525, 938. 00 $390, 198. 32 $916, 136. 32 
Lae proposer ; 572, 000. 67 352, 373. 33 924, 374. 00 
3d low proposer ‘. ! 579, 658 00 350, 640 37 930, 298. 37 
Government estimate _— ° ‘ 783, 487. 00 201, 385. 00 984, 872. 00 


Award of contract No. DA-11—032-Eng-3384 was made to G. H. Sternberg & 
(‘o, (low bidder and low proposer) on February 17, 1956, in the amount of 
$931,667, on the basis of his proposal of December 29, 1955. ‘This contrast was 
in the total amount of $931,667.32 of which $541,469, being $525,938 plus $15,531 
for interior painting under additive No. 12, was for items considered subject to 
statutory limitation. 

The Comptroller General has charged, in his letter B—-133259, dated January 
12. 1960, to the Speaker of the Elouse of Representatives, that the actions in 
awarding this contract constituted a violation of the congressional cost limita- 
tion in section 608 of the Department of Defense Appropriations Act of 1956 and 
a violation of the Antideficiency Statute, subsection (a) of section 3679. Revised 
Statutes, as amended (31 U.S.C, 665). 

Discussion 

Invitation No. Eng-11—032-56-28, issued on November 21, 1955, resulted in re- 
ceipt of four bids all of which exceeded the statutory limitations applicable to 
housing items. For this reason the contracting officer had no alternative but 
to reject all of the bids received and he did this by telegrams dispatched on 
December 24, 1955. This action of rejection legally disposed of the invitation 
and the bids submitted in response to it. This result is one which has been rec- 
ognized by rulings of the Comptroller General. In B-128646 it was stated that 
‘Upon such rejection and readvertising the original bids are no longer material 
or effective for any purpose whatsoever.” {Emphasis added. ] 

Faced with the urgent need for housing, and having received bids which dis- 
regarded a dollar limitation stated in the original invitation, the contracting 


oficer was forced to a decision as to what procedures to follow. In this case he 
decided that another attempt to obtain a contract in accord with the limitation 
in 69 Stat. 315 was required. sSecause of the administrative requirement im 


posed on the contracting officer to secure a firm contractual commitment as to 
construction of this housing no later than December 31, 1955, and the fact that 
all prospective contractors had revealed their estimate of the value to them of 
performing the necessary construction, the reasonable conclusion was to solicit 
proposals. 

The solicitation of proposals which followed was in accord with then existing 
provisions of law and regulations. It must be noted, however, that the meaning 
of “proposals” and “negotiation” in this context is not that usually given to these 
words. In all respects, except those applying to notice and the provisions allow- 
ing actual negotiations if considered necessary, this was an advertised procure- 
ment. Sealed competitive proposals were publicly opened and the results an- 
nounced in the presence of the bidders. Since the low proposal was less than 
the Government estimate and submitted under competitive conditions there ap- 
peared to be no necessity to negotiate as to the price and an award on the basis 
of the low figure submitted was in accord with regulations and practices then 
existing. 

Under the circumstances known to the contractors preparing figures to sub- 
nit to the district engineer in this procurement, i.e., that other bidders would be 
competing at a public opening for a contract which by its terms had to be 
awarded in its entirety to one contractor, it would be usual for them to assign 
Prices according to the nature of their own construction practices. This often 
results in the assignment of prices in a manner not reflecting actual costs to the 
contractor. This result also is one inherent in the competitive method of 
‘warding contracts. The advantages of this method of contracting are con- 
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sidered to outweigh the disadvantages which may inhere in being faceq With 
consideration of unbalanced bids or proposals. 

The unbalancing of bids or proposals has been accepted by the courts ag , 
procedure used by bidders or proposers and one which is legally proper in 
rsely 
the competitive bidding system. Frank Stamato & Company v. City of Voy 
Brunsivick, 90 A 2d 34. This case reveals no evidence of fraud or collusion 
nor of adverse effects on the bidding system which is considered by the Congress 
and the Department of the Army, to be in the best interests of the Government 

We have now reached the point at which we can clearly see that offers 
were properly solicited in this case, and it is now necessary to determine whether 
an award of a contract under these circumstances was legally permitted under 
69 Stat. 315. It is submitted that 69 Stat. 315, by its express terms, did not 
legally prohibit the making of the award in this case because of a limitation 
on funds. It was enacted with knowledge of and direct relation to the long. 
standing administrative procurement practices of the Department of the Army 
and contained no language which could be construed as an indication that 
such practices were to be changed or new ones devised to allow compliance 
with restrictions in the statute. Rather it is noted that under these ejreyp. 
stances this statute must be construed to stand in agreement with such existing 
administrative practices. 

It has long been a well-accepted theory of law that reenactment of a statute 
without change after administrative interpretation in effect adopts the admin 
istrative interpretation so made. MecCaughn v. Hershey Chocolate Co,, 288 
U.S. 488, 51 S. Ct. 510, 75 L. Ed. 1183; National Lead Co. v. United States. 
252 U.S. 140, 40 S. Ct. 237, 64 L. Ed. 496: Massachusetts Vutual Life Insuranes 
Co. v. United States, 288 U.S. 269, 53 S. Ct. 337, 77 L. Ed. 739. It is submitted 
that this case falls within this theory since the administrative practices of use 
of competitive methods of contracting have been retained while the limitation 
in 69 Stat. 315 has been repeatedly reenacted. As demonstrated above this 
method of contracting does not lend itself to an interpretation of 69 Stat, 315 
that the contract amount assigned to housing items must be an amount actually 
reflecting the cost to the contractor of such items. 

A study of the problems involved in contracting for construction of housing 
projects also reveals that it is the practice to have one contract for the housing 
and the other work not subject to specific limitation. The use of different 
contractors or the taking of separate bids for such construction tends to 
result in total prices greatly in excess of those resulting if all the work is 
included in one procurement, and also greatly increases the administrative 
problems involved as well as stimulating situations which end in disputes and 
claims against the Government and delayed completion of construction. 

Under this analysis it becomes apparent that 69 Stat. 315 has the sole effect 
of limiting the dollar amount that can be contractually attributed to certain 
items subject to cost limitation so long as the dollar amounts are the result 
of regular practices employed by the procuring agency and in existence when 
the statute was enacted. To conclude to the contrary is to conelude that 
69 Stat. 315 requires a radical departure from the use of competitive, formall 
advertised contracts. It is submitted that no reasonable interpretation of 
69 Stat. 315 can lead to the conclusion that this result was intended or even 
contemplated when this statute was enacted and certainly it does not so pro 
vide by its express language. 

The Comptroller General's report also has reference to the exclusion of 
costs of ranges and refrigerators from the limitation of 69 Stat. 315. It is 
submitted that 69 Stat. 315 by its terms is not applicable to such items, The 
statute refers to a limitation “for construction of family quarters” and under 
no reading can be held to include items of personalty merely because they 
are ultimately to be used in such quarters. Within the construction industry 
there is no uniform practice concerning the treatment of such items in comput 
ing the cost of a house. There are geographical areas in which stoves and 
refrigerators are not furnished with a house and even in those areas where 
they are so furnished they need not be purchased but can be removed, or not 
installed, with appropriate price adjustments. ‘ 

The administrative determinations of the Department of the Army and De 
partment of Defense have consistently been to exclude the costs of ranges and 
refrigerators from the cost limitations on housing. In the light of these 
determinations it is submitted that reenactment of the restrictions in 69 Stat. 
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915 adopted the interpretation that these items are not within this statutory 
e 

limitation. 

Conclusion 


It is therefore conc luded that award of this contract was in accordance with 
the express provisions of 69 Stat. 315 and in no respect a violation of the dollar 
limitation set forth therein. It necessarily follows that in the abse nce of a 
violation of 69 Stat. 315 there could be no violation of subsection (a) of section 
9679, Revised Statute, as amended (31 U.S.C. 665). 


Mr. Inpeirz. I call your attention to a letter signed by Dewey 
Short, Assistant Secretary of the Army, Manpower Personnel and 
Reserve Forces, dated January 29, 1959, addressed to the Assistant 
Director for Defense Accounting and Auditing Division, U.S. Gen- 

eral Accounting Office, in which ‘there is a statement, and I quote: 

The Government’s action in awarding the cited contracts was on the basis 
of an interpretation that such an award was permissible under the statute. 

The next sentence refers to an opinion. Was there an opinion in 
writing existing at the time that the Assistant Secretary of Army 
wrote this letter / 

General Winson. I don’t know. 

Mr. Seirzer. Would you read the sentence referring to the 
opinion 6 

Mr. Inprirz. I shall read the whole paragraph. 

The Government’s action in awarding the cited contract was on the basis 
of an interpretation that such an award was permissible under the statute 
Regardless of whether it is subsequently determined that such opinion was in 
error, instructions have been issued to prohibit the making of awards which 
would have the appearance of avoiding the intent of Congress as to limitations. 

My question is, at the time that the Assistant Secretary signed this 
letter, was there an opinion in writing upon which he based this 
statement / 

Mr. Setzer. To my knowledge, there is no written opinion. 

Mr. Inprirz. Was there any written opinion at the time the contract 
was let ? 

General Witson. No, sir, I don’t believe so. 

Mr. Seirzer. No, sir. I searched the records and none was re- 
vealed. 

Mr. Inprrrz. Is there any indication in the records that an oral 
interpretation of this question was requested by the contracting of- 
ficeer from a legal officer at the time the contract was let 7 

General Witson. I am not certain that there is anything in the 
record but I am certain that the contracting officer discussed with his 
legal officer whether or not he was violating a law 
tract. 

Mr. Inprivz. What was the name of the contracting officer 
signed the contract ? 

General Wiison. He was at that time Colonel Kromer. He is cur- 
rently Brigadier General Kromet 

Mr. Inprirz. Is Brigadier General Kromer stationed at Granite 
City ? 

General Winson. No, sir. He was stationed at Chicago. He was 
the district engineer in the Chicago district. Since then he has been 
stationed in J: apan and the Far East. He is now stationed at Colum- 
bus, Ohio, at the E ngineer Maintenance Center. 
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Mr. Inprirz. Who were the procurement officers who advised him 
on the negotiating of that contract ? 

General Witson. I want to be sure I got your question. 

You are asking who advised the district engineer who was the ¢ 
tracting officer—— 

Mr. Inprirz. You indicated that Colonel Kromer had signed the 
contract as contracting officer ? 

General Wiison. That is correct. 

Mr. Inprirz. Who were the procurement personnel who advised the 
then Colonel Kromer as to the negotiating and the legality of enter. 
ing into that contract ? 

General Wiison. I don’t have their names, sir, but he had his legal 
division in the Chicago district and he had his other civilian personnel 
who had been advising him throughout on all contracts he signed ag 
district engineer. I can get their names. 

Mr. Inpritz. Would you, General, get the names of the individuals 
who participated in the negotiating and executing of the contract? 

General Wiison. Yes, sir. 

Mr. Inprirz. And provide them to the committee ? 

General Witson. Yes, sir. 

(The Corps of Engineers provided the following :) 


on- 


Names of the contracting officer and individuals who participated in negotia- 
tion and execution of the contract for family housing construction at Granite 
City Engineer Depot. Positions held at that time are shown. 

Brig. Gen. (then Col.) Philip F. Kromer, Jr., district engineer, U.S. Army 

Engineer District, Chicago, contracting officer. 

Lt. Col. Claude A. Hays, assistant executive, Chicago district. 

Mr. L. C. Barber, assistant chief, construction division, Chicago district. 

*Mr. M. C. Elledge, chief, construction administrative branch, Chicago district. 
*Mr. J. A. Scheiderer, chief, procurement branch, Chicago district. 

*Mr. J. F. Timmins, chief, estimating and specifications branch, Chicago district, 
*Mr. Charles W. Wyant, chief, legal branch, Chicago district. 

*Mr. John Lee Hanmore, assistant chief, legal branch, Chicago district. 

Mr. Inprirz. General, you have mentioned in your statement that 
the reason for expediting the award of the contract was that. a critical 
shortage of housing existed throughout the Army at that time? 

General Witson. That is right. 

Mr. Inprtrz. Subsequently, in response to questioning by Congress- 
man Barry, you indicated that the exigency was “across the Army as 
a whole.” 

General Witson. By and large. 

Mr. Inprttz. Armywide. 

Could you indicate to us what was the nature of the housing emer- 
gency at Granite Citv Engineer Depot ? 

General Wirison. Well. I answered that to Mr. Barry. 

In my opinion it was slightly more critical than other places, but I 
made the statement that I could not say that it was materially more 
urgent than at many other Army stations. 

Mr. Inpritz. How many officers at the depot were then without 
housing? 

General Wirtson. Do you mean not living any place? 

Mr. Inprrrz. Yes, sir. 

General Wirson. Nobody. Everybody was living some place. 


*Still in Chicago district. 
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Mr. Invritz. How many enlisted men were then without housing? 

General Witson. Well, I don’t believe I can truthfully answer your 
question, sir. Everybody was living somewhere and presumably in 
the vicinity on the local economy in some form of shelter. 

Mr. INpRitz. So there were no officers or enlisted men subsisting in 
tents or out in the open ? a4 

General Witson. No, sir. No, sir; not at all. 

Mr. Lyprirz. Would it have been possible for the officers and en- 
listed men for whom the housing was being built to have continued 
intheir temporary facilities for a ‘month longer? ? 

General Witson. They could have continued for 10 years, I assume, 
orlonger. They were unsuitable accommodations, but they could have 
continued i in them. 

Mr. Inprirz. Could the contract have been negotiated under clause 
lof the procurement regulations in 1956 ¢ 

General Witson. Clause 2? 

Mr. Inprirz. Clause 2 refers to a public exigency which would not 
permit the delays of advertising ; does it not, General ? 

General Witson. That is correct. 

Mr. Inprirz. Are you familiar about Armed Services Procurement 
Regulation 3-202, which was effective at the time of the contract and 
deals with the matter of authorizing negotiation under the public 
exigency clause of the Armed Services Procurement Act ? 

General Wison. I wouldn’t guarantee to be familiar with it by 
reference. 

Mr. Inpritz. May I read that. regulation, section 3-202.2? It is en- 
titled “ Applic ation,’ and it is under the heading of “Public 
Exigency.’ 

In order for the authority of this paragraph 3-202 to be used, the need must 
be compelling and of unusual urgency, as when the Government would be seri- 
ously injured financially or otherwise if the supplies or services were not fur- 
nished by a certain date and when they could not be procured by that date, 
by means of formal advertising. 

The following are illustrative of circumstances with respect to 
authority may be used : 


1. Supplies or services needed at once because of a fire, flood 
other disaster. 

2. Essential equipment for or repair to a ship when such equipment or repair 
isneeded at once for compliance with the orders of the ship. 

8. Essential equipment for or repair to aircraft grounded or about to be 
grounded when such equipment or repair is needed at once for the performance 
of the operational mission of such aircraft. 


which this 


, explosion, or 


Would you say that the urgency or exigency with respect. to the 
construction of the housing at Granite City Engineer Depot fell 
within any one of the three illustrative categories ? 

General Witson. I would say using any of those three would be an 
evidence of poor judgment, but not “illegal nor are they conclusive. 
They are illustrative. 

Mr. Inprrrz. The general phrase is that “the need must be com- 
pelling and of unusu: al urgency. 

General W nson. I stated earlier that I thought use of this other 
authority would be further poor judgment, which we have already 
stated we acknowledge in the first instance. 

Mr. Inprrtz. Would you say that this requirement as to public exi- 


gency is so elastic that anything done under it can be excused simply 
4s poor judgment rather than illegality ? 
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General Witson. Well, to answer your question better, I would Say 
as of today and for some time past, the Chief of Engineers would 
av oid the use of negotiations to the maximum, in any case. This jg 
again pete after know’ ing all the facts and the circumstances, 
but as of today I don’t believe even without the written instructions 
of the Chief of Engineers, were this to come to our attention we would 
do what we did upon this occasion. 

In other words, we have avoided to an extreme the use of any 
authority to negotiate in construction contracts over the last 2 or 3 
years. 

Mr. Inprrrz. General, when the initial bids were rejected on Decem- 
ber 24, 1955, and proposals were then sought, and obtained and opened 
on December 29, 1955, the lowest bidder had increased his original 
total price according to your statement, by $19,418. 

General Wi1son. I believe the ( ‘omptroller General verified that— 
the General Accounting Office. I beg your pardon. 

Mr. Inprtrz. Do the procurement officials of the Corps of Engineers 
believe that a contracting officer has a duty to make every effort to 
obtain the most advantageous price in negotiating a contract for the 
government ? 

General Winson. Yes, sir. May I answer that more fully? 

Mr. Inprirz. Please do. 

General Wiison. In the operation of our construction program we 
have always felt that formal competitive-type advertising is the best 
and even in our use of what is technically negotiation, we have at- 
tempted to come as close to the principles of the formal advertising 
as possible. 

In other words, in our normal construction contract, which is termed 
“negotiation,” we ask that the offerers submit sealed bids, open them 
publicly, and if there is nothing that would indicate anything ime- 
gular, would normally award to the low one. 

The only time we deviate from that, or generally the only time we 
deviate somewhere, is where there hasn’t been sufficient time to even 
get reasonable plans and specifications. 

In other jorin Wid I am trying to say is that the term “negotia- 
tion” is a technical term under the law, that if you don’t follow certain 
things you can’t call it Ronin eesenriaeang, we try our best even 
in using the technical term “negotiation,” to follow the same pro- 
cedures. 

We believe that in the construction industry if the bidders know 
that they have to be the low man when you open it in order to get the 
job, that we get the best results for the Government. 

Now, where we do not have an opportunity to really completely 
draw up the plans and specifications, so there is an element of doubt 
as to whether the bidders really realize what they are bidding on, and 
to be sure that there is a meeting of the minds, then we have to go into 
more what you would call a normal negotiation and discuss each item 
and be certain. 

But, as a common practice, we have found, and this has been a 
subject of much serious thought, discussion and argument within the 
Department, we have discussed it extensively with the Associated 
General Contractors who represent the construction industry and 
they concur with us that the more nearly we can come to sealed, 
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publicly opened proposals, the more nearly we will come to getting 


the best price in the first instance. 

Mr. Inprtrz. Do the existing regulations of the Corps of Engineers 
authorize deviation from the proposals which are obtained when the 
formal advertisement requireme nts are not met / 

General Witson. Yes, sir, they do authorize it. 

Mr. Invritrz. They do authorize deviation ? 

General Witson. They do authorize it, but what I am saying 

Mr. Inpritz. Now, in this instance, where the initial bids have eee 
submitted, where the Corps of Engineers rejected the bids and thus 

gave the contractors an opportunity to modify their bids with know]l- 
edge of what the other bidders had, and where the low bidder came 
in with a new proposal which was $19,418 higher, do you think it was 
the duty of the contracting officer to try to negotiate that proposed 
amount down to where the : original bid had been, particul: # 

value the principle of advertising by sealed bid ? 

General Witson. Well, that is a pretty long question but I will try 
and be responsive. 

As of today, looking back on it, I would answer you “Yes.” Again 
I go back to the fact that under the conditions that existed and the 
sense of urgency which he had—right or w rong—plus the fact that 
Iam aware there was some discussion—and I can’t pinpoint this in 
the reeord—that the low bidder in his initial bid had thought he made 
an error and was going to claim a mistake and want to raise his orig- 
inal price, but when the bids were rejected that promptly, did nothing 
official about it because he would have a second chance—— 

Mr. Inpritz. Was there a written claim of error filed ? 

General Wrison. I said there was not. I said there was just a 
rumor—and I can’t pinpoint it, as I state. I said there was conver- 
sation to the effect that he was preparing to submit one, but I have 
no positive evidence of it. 

Secondly, there is also indication that there was a possibility of 
price raises in the lumber field, particularly, which would affect. it. 
Neither one of those is conciusive. 

I say, if we were doing it today the answer I would not, but 
again I state, it is a matter that I consider nant by the poor judg- 
ment and the fact that he was operating under a sense of urgency. 

Mr. Inprrrz. Did the telegram which was sent to the bidders on 
December 24 specifically state that it “may be necessary or advisable 
to immediately negotiate” ? 

General Witson. It did. 

Mr. Inprirz. General, I believe Congressman Smith had asked 
you whether other houses had been built on the same specifications. 

General Witson. Yes, sir, and I have with us drawings of these 
projects if you would care to look at them to see that they are not 
deliberately plush or out of the ordinary. 

Mr. Inprirz. How many houses were built and at how many 
projects ? : 

General Wiison. In that fiscal year, we awarded contracts at 21 
stations. The total number—it is 1,887 total, at 21 stations, includ- 
ing Granite City. 

Mr, Inprtrz. Do you mean other houses at 20 additional stations? 

General Wirtson. Yes, sir. 
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Mr. Inprrrz. Could you supply us with a list of those stations ang 
the numbers of houses at each station ? 

General Wiison. I can. I have the list of the stations With me. 
I don’t have the number at each station, but that can be furnis shed 
with no problem. 

Mr. Inprirz. We would like to have it, 

General Wiison. We have it available. 

Mr. Inprrrz. If you will furnish it, we will include that jn the 
record. 

General Wiison. Would you care to look at those drawings or pot! 

Mr. Henperson. General, with reference to the other stations and 
the houses that were built on them in that fiscal year, to your know). 
edge were there any cases where the limitation was exce ecded ? 

General Wiison. No, sir, there were not. 

Mr. Henperson. You would know if there were ? 

General Witson. I would know if I went back and reviewed every 
single one of them. 

I have had them spot checked, a half dozen, and found no indica. 
tion in that half dozen. I have not gone and looked at every one. 
but. I know of no case- 

Mr. Henverson. If I understand your testimony correctly, even 
though a shortage of housing was general, it may have been’a little 
greater at Granite City and that is a possible justification for what 
was done— 

General Wirson. I will put it this way, to answer your question: 
Granite City is one of the lesser desirable, or was at that time, sta- 
tions to go to largely because of the cost of Srataae on the economy 
where you were forced to come in and find : 1 place and you might 
only stay a year and move on, as opposed to coming in and staying 
there permanently and buying a house and set tling down to stay. 

It was one of the poorer. So was Fort Leonard Wood. T am x 
trying to say that Granite City was outstandingly the worst, but i 
was one of the worst situations as far as morale is concerned for the 
individuals ordered to that station, for that reason. 

Mr. Potanp. Now, General Wilson, there wasn’t any fire and there 
wasn’t any flood was there ? 

General Wirson. There was not. 

Mr. Pontanp. And as a matter of fact, the real reason was to get 
inside that last two days before the revised regulations became effee- 
tive and—— 

General Witson. No, sir. 

Mr. Potanp. The contract was never executed until February, was 
it ? 

General Witson. The real reason was to get. in before the 31st of 
December, but not for the particular reason—but because they had 
been told to. 

Mr. Potanp. This was a self-imposed restriction wasn’t it and not 
a statutory restriction ? 

General Witson. It was not a statutor y restriction. 

Mr. Potanp. And this contract was executed sometime in the month 
of February. There was only an award in December, it wasn’t an 
executed contract ? 
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General WILSON. It was not even an award, sir. We could not 
qward until we had additional money and it took until the middle 
of February to get the additional money. Or the first of February, 
[believe it was. Something like that. , 

May I make a point there‘ There were, I believe, 10—I have got 
it written down here—13 of these 21 that were opened during that 
month of December. In almost every case there has to be some minor 
adjustment of funds within the station total. I don’t know that to be 
a fact on any one of them, but my point is, there was a terrific volume 
of business in the housing field within our organization in the month 
of December 1955. 

Mr. Potanv. Have any of them managed to slip by and get over 
past the deadline / . 

General Witson. Oh, yes, sir. Out of the 21—I have got it written 
down here some place, but out of the 21 there were 13, I believe, in 
December; there was 1 in January—let me find it here. I have it 
written down here on one of these pieces of paper. 

Mr. Potann. General, if it would be more convenient, perhaps you 
could submit the list on the time of the award of those houses. 

General Witson. Yes, sir. 

(The information referred to follows :) 


Fiscal year 1956 family housing program—Locations at which same house design 
as at Granite City Engineer Depot was used 








umber Contr 

t vard date 
1. Aberdeen, \ 28 | Dec. 29.19 
2, Fort Benni Gia 100 | De 8. 195 
3, Fort Bragg, N.C 258 | Dec. 23. 1955 
4, Fort Campbell, Ky 12 De 22. 195 
5, Clarksville Base, h “8 D 
6, Fort Dix, N.J 200 | Dec. 29, 195 
7, Fort Eustis, ‘ | 127 | De 28, 195 
8, Fort Knox, Ky 216 | De 29.195 
9, Fort Lee, Va 76 | Dec. 28, 19% 
10. Fort McClellan, A ae Dee. 20. 195 
ll, New Cumberland, P 32 Dee. 29, 195. 
12. D/A Trans ( t ( Dec. 30,1955 
13, Wilmingtor ( {| Dee. 23. 1955 
14. Fort Riley I 1 2¢ Jan 12. 1956 
5. Fort Sheridan, [il 19 Feb 9. 1956 
6. Fort Crowder, Mo 66 | Feb. 7. 1956 
7. Granite City, Ul 50 | Feb. 17.1956 
&. Fort Devens, Mus 20) | Feb. 14, 1956 
19. Baltimore Defense Are Id ‘ 24 | June 29, 1956 
%. Lexington Signal Depot, Ky ~ A 3 Ba 9 | June 12.1956 
21. Washington, D.C. defense area 36 | June 29, 1956 

Total ioicaaininns Aicaitieaiaa ae 1887 


Mr. Inprirz. General, could you supply us with a copy of the en- 
gineer contract instructions which you referred to in your statement ? 

General Witson. Yes, sir. I have a copy with me. 

Mr. Inprrrz. Is this a different kind of instruction than the instrue- 
tion of December 3, 1958, by the Chief of Engineers ? 

General Witson. It is essentially the same thing only the first takes 
the form of a letter to each division engineer and this one puts it into 
formal engineer regulation. 

Mr. Inprrrz. Would you supply that? 

General Wixson. Yes, sir. 
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(The information referred to follows :) 


HEADQUARTERS, DEPARTMENT OF THE Army, 
OFFICE OF THE CHIEF OF ENGINEERS 
Washington, D. C., December 3, 1958 
Subject: Contracting for construction subject to statutory cost limitations . 
To: Division Engineers, except Division Engineer, LMVD. oY 

1. In connection with a contract award several years ago for military hoys 
ing, the Comptroller General has brought to my attention an undesirable m 
tracting procedure. 

2. The initial bids received were all substantially in excess of statutory cos 
limitations on family housing. The bids were rejected and proposals were ag: - 
requested. The proposals were all under the statutory limitations but the differ. 
ence had been added to the accompanying site work. It was evident that the 
proposals had been unbalanced by the contractors in order to show housine 
costs under the cost limitations'imposed by the Congress. The questions of the 
Comptroller General now raise doubt as to whether the award was in pe 
sonance with the intent of the Congress. : 

3. In the future, where there is evidence that contractors have unbalanced 
their bids or proposals in order to come within satutory cost limitations the 
matter will be referred to me for determination of a course of action. If ns 
such case is now at hand in your Division, it will also be referred to me. i 

4. Division Engineers will inform their District Engineers of my yiews on 
this matter and of the necessity to refer questionable cases to me. : . 


con- 


KE. C. Irscuner., 
Major General, U.S.A., Chief of Engineers 





Regulations—Corps of Engineers 
U.S. Army 
ER 1180-1-} 
Change 20* 
10 Feb, 60 
CONTRACTS 


ENGINEER CONTRACT INSTRUCTIONS 


1. Attached are pages 213 and 214 comprising Change 20 to ER 1180-1-1 
This change consists of the following revision : 
A new paragraph 2-403.70 has been added covering procedure to be fol- 
lowed on procurements subject to statutory cost limitations where initial 
bids or final proposals are in excess of such limitations, or where there is 
evidence that bidders have unbalanced their bids or final proposals in order 
to come within such limitations. 
Double asterisks appear before and after the paragraph which has been added. 
2. Pages 213 and 214 should be removed from ER 1180-—1-—1 and the attached 
substituted therefor. 
For the Chief of Engineers: 
W. P. LEBER, 
Colonel, Corps of Engineers, 
Executive. 


~ 


Page 


ER 1180-1-1 
Change 20 
10 Feb. 60 
i. Not responsible bidders. See APP. Prior to rejecting the lowest bid re 
ceived from a firm believed not to be a source of supply as defined by ASPR 
1-201.9, a request for a review of the facts and authority to reject the bid will 
be submitted to the Chief of Engineers, ATTN: ENGAC, in conformity with 
APP 2—403i. 
j. Notification of Rejection of All Bids. Before rejecting all bids, the con 
tracting officer will inform all bidders, in writing, of the grounds on which Te- 
jection of their bids is being made. 


*Changes 18 and 19 are in process of publication and will be distributed in the near 
future. 
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#9-403.70 Bids in Excess of Statutory Cost Limitations. On procurements 
which are subject to statutory cost limitations, e.8., family housing construc- 
tion, passenger Carrying automobiles etc., where initial bids received or final 
proposals are all in excess of the statutory cost limitations, or where there is 
evidence that bidders have unbalanced their bids or final proposals apparently 
in order to come within the statutory cost limitations, the bids or proposals will 
not be accepted and the case, fully documented, will be referred to the Chief of 
Engineers for determination of a course of action. ' = 

9404 Minor Informalities or Irregularities in Bids. See ASPR and APP. 
In case Of doubt by the contracting officer all facts and circumstances will be 
submitted to the Chief of Engineers, ATTN : ENGAC, for determination as to 
whether the deficiency is of a major or minor nature. ss 

9405 Mistakes in Bids. See ASPR and APP 2-405 and ECI 1-370. 

9-405.1 Obvious or Apparent Mistakes of a Clerical Nature. No implemen- 
tation. 4 ? ; ; : 

9-405.2 Mistakes Disclosed After Opening and Prior to Award Other Than 
Obvious or Apparent Mistakes of a Clerical Nature. See ASPR and APP. 

a. Extension of time for acceptance of bid. Whenever a low bidder alleges 
pefore award that a mistake has been made the contracting officer shall de- 
termine if an extension of time for acceptance of the bid is required in order 
to permit orderly disposition of the allegation. If additional time is required 
the contracting officer shall request the bidder alleging the mistake and any 
other bidders whose bids are within the zone for consideration to furnish, in 
writing, an extension of time for acceptance of the bid together with the consent 
of surety to such extension. If the bidders refuse to grant such extension every 
reasonable effort shall be made to obtain a decision prior to the time for accept- 
ance of the lowest bid. In such event the practicability of utilizing a tele- 
type or telephonic means of communicating with the Chief of Engineers should 
be considered. : : 

b. Verification of bid or evidence in support of mistake. If the bidder fails or 
refuses to furnish evidence in support of a suspected or alleged mistake, proce- 
dure shall be as specified in ASPR 2—405.2(d). Where a low bid is received 
which, when compared with the other bids or otherwise, indicates that a mistake 
has been made the contracting officer will call upon the bidder to verify the bid. 


ECI 2-405.2 
Page 214 
ER 1180-1-1 
Change 10 
15 Oct. 59 


Contracting officers are not responsible for guarding careless bidders from the 
consequences of their errors. Unnecessary requests for verification encourage 
allegations of errors with consequent delays to the Government and unnecessary 
administrative expenses. On the other hand where the probability of an error is 
obvious, premature action by the contracting officer in making the award without 
verification has the effect of depriving the Chief of Engineers of the authority to 
act on the case. Contracting officers must exercise sound judgment in deter- 
nining whether a bidder should be requested to verify his bid. Legal advice 
should be obtained in all cases where a mistake in bid is suspected. 

¢. Submission of data to higher authority. Where a mistake is alleged to have 
heen made either by the low bidder or by another bidder, the data required by 
ASPR 2-405.2(e) will be reviewed by the Legal Branch prior to submission to 
the District and Division Engineer for recommendation. The complete file and 
the recommendations of the District and Division Engineers will be forwarded, 
in duplicate, to the Chief of Engineers, ATTN: ENGAC, for consideration and 
appropriate action. One copy only of the file is required for the Chief of Engi- 
neers for cases involving civil works, Capehart Housing and sales contracts. Two 
copies are required for the Chief of Engineers for all other mistake in bid cases. 
If the return of any of the papers, such as original bids, etc., is required extra 
copies must be added so that the above requirements can be retained in the Office 
of the Chief of Engineers. Papers furnished by the bidder to prove his allegation 


of error must be supported by a notarized statement as to the authenticity of the 
facts and figures presented. 

d. Administrative determination by the Chief of Engineers. 

(1) By memorandum dated 20 March 1959, File LOG/E1 15571. from 
DSCLOG, authority has been delegated to the Chief of Engineers to make deter- 
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minations in connection with mistake in bids alleged after opening of bids 
and prior to award as set out in ASPR 2-405.2(a). 

** (2) The authority in the instrument of delegation identified in d(1) above 
may be exercised by the Chief of Engineers through the Deputy Chief of Engi. 
neers for Construction, the Deputy Chief of Engineers for Military Operations 
or, in the absence of either, through the General Counsel. . 

e. Redelegation of authority by Chief of Engineers. 

(1) Pursuant to the authority in the instrument of delegation identified jp 
d(1) above, the Chief of Engineers has delegated authority, without power of 
redelegation, to the following designees to make determinations permitting 
withdrawal of bids due to mistakes alleged after opening of bids and- prior to 
award under ASPR 2-405.2(a) (i) : Division Engineers, District Engineers, th, 
Chief, Chicago Procurement Office, the Commanding 
ECI 2-405.2 

Mr. Inprrrz. Since the construction of the houses has there beep 
any appraisal as to their market value ¢ 

General Wirson. No, sir. We have never, to my knowledge, made 
an appraisal of any MCA house. I don’t know why we would spend 
the money to make an appraisal unless someone asked us to, 

Mr. Inprirz. The original bid for the ranges was $7,162. Assum.- 
ing that the ranges were all alike, that would make a price of $143 
for each range. When the new proposal came in, the price was jp. 
creased to $20,197. Assuming that the ranges were all alike, that 
would make a price of $404 per range. Do you know the names of 
those ranges ? 

General Witson. No, sir, I don’t. 

Mr. Inprirz. Do you know any ranges which have a value of $404! 

General Witson. No, sir. No, I don’t. 

Mr. Inprirz. For residential use; for home use. 

General Wirson. As I say, I don’t. 

Mr. Inprrrz. Is it customary for the Corps of Engineers to pur- 
chase ranges at a price of $404 for home use in the State of Illinois? 

General Wiuson. No, sir, but it is customary to pay the total con- 
tract price after adding up all the individual items. We didn’t buy 
ranges as such, we bought houses with ranges in them and outside 
utilities and the rest of the things. 

In other words, the way you ask the question, you indicate we 
would go out to a store and deliberately buy ranges at that price. No. 

Chairman Dawson. That is what you did here—— 

General Witson. No, sir, we accepted the—— 

Chairman Dawson. In order to avoid the limitation. 

General Witson. We accepted the proposal submitted. 

Chairman Dawson. In order to avoid the limitation a larger cost 
was placed on those articles that were outside the limitation, and that 
raised the price of ranges from $143 to $404. That is what happened. 
That is what you did. Why seek to avoid it? 

General Wison. I haven’t tried to, sir. 

Chairman Dawson. You said you wouldn’t pay it. You did pay it. 

General Wison. He asked me would I pay it, sir, now; I have said 
several times, sir, I would not. 

Chairman Dawson. You admit you wouldn’t pay it now. 

General Wirson. With regard to that time, I would say we bought 
a contract for so many dollars for the total and we would not be able 
to go in and pull out any particular item and throw it out of that 
contract at the time of pt 
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bids Mr. INDRITZ. Isn’t it true that change orders were made which 
+s d—— 
bore ent Wirson. We could have made change orders subsequently 
ae | but at the time of award you either have to take the man’s price and 
the contract he gave or not. In other words, unless you have set them 
, up as additives on subtractives, you don’t have the right within a gen- 
oa | gral contract to reach around and pull out one item or something 
tting like that. lie ee a 
or to Mr. Inpritz. Are you saying that the invitation to bid in this in- 
3, the tance did not contain the usual standard clause that the Govern- 
mentmay eliminate items or change items? 
General Witson. No, sir. I am saying that the way it was set up 
been | they were not indicated as either additive or subtractive and that the 
| only time you can throw them out is when you so specify and clearly 
made line it up in advance. 94 
pend | (Chairman Dawson. That was purposely done in this instance, 
| wasn't it, General ¢ 
sum- | General Winson. No, sir. 
3143 For instance, let’s suppose we are advertising for a house today. 
is in- | We wouldn’t put in there the heating system as an item that we 


that could pull out normally: the furnace. We would specify the kind of 
es of furnace we wanted in the house and—— 
Chairman Dawson. And if they tried to overcharge you for that 
furnace, you wouldn’t take it ? 
$404? General Witson. We would have to throw out the whole bid. 
Chairman Dawson. Because you wouldn’t pay that kind of money 
fora furnace. Why not just admit it and be done with it? 
General Witson. No, sir. If I may,sir. If we were to throw away 


) pur- agood total bid because we didn’t like what one particular item was, 
inois! we would run into trouble in the General Accounting Office again. 

il con- Chairman Dawson. If you knew that one item was placed at that 
't buy | figure in order to avoid a law of the Congress, a restriction of the 
uutside | (ongress, you would not do that? You could not in good conscience 

| dothat under the sun. 

ate we General Witson. I said I wouldn’t do it today, sir, but I was talk- 
e. No. | ingon bids in general, without any limitation. 


Chairman Dawson. But we are talking about a thing that specifi- 
ally happened and we are not dealing in generalities. 

General Wirson. All right, sir. I said in the thing that specifically 
happened, and it is our opinion we didn’t violate the law. 


rer Cost Chairman Dawson. Now, General, I do not want to be unfair to 
nd that | youand I have not tried to be, but I do abhor any evasion of questions. 
ypened, Ifyou would like to make any kind of a statement—you are the last 
witness; we have finished the questioning and if you would like to 

make any kind of a statement, you may. 
| pay It, General Witson. Well, I have found my piece of paper. I can 


ve said | furnish it to you for the record. It does not show the number at each 
particular station, but it does show that 13 of them were awarded 


fore the 31st of December, 1 in January, 4 in February and 3 in 
bought | Juneof 1956. 


sbeable | Chairman Dawson. Thank you. 
of that feneral Witson. My only statement is, sir, if there are any other 
Hestions you would like to ask, I would like to try to answer them. 





Mm 
F 
b 
z 
; 





74 EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 


Chairman Dawson. We have no further questions. 

Now, will you provide us with those instruments for the recon 

General Witson. We can supply a couple of them. There jg ¢}, 
regulation change. ; 

Chairman Dawson. Thank you very much, General. The hear; 
is adjourned subject to further notice. m8 

(Whereupon, at 12:10 p.m., the subcommittee adjourned, to recop. 
vene at the call of the chairman.) 
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\ppeNDIX I—REPORT TO THE CONGRESS OF THE UNITED STATES—REVIEW OF FAMILY 
" Houstne CONSTRUCTION AT GRANITE City ENGINEER Depot, GRANITE Cry, ILL., 
DEPARTMENT OF THE ARMY 


(By the Comptroller General of the United States, January 1960) 


(B-133259) 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, January 13, 1960. 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives. 


Deak Mr. SPEAKER: Enclosed is our report on the review of family housing 
construction activities at the Granite City Engineer Depot, Granite City, Ill. 
During our review we found that a congressional cost limitation of $624,000, 
established under section 608 of the Department of Defense Appropriations Act, 
1956 (69 Stat. 315), for the construction of 50 family housing units at the Granite 
(ity Engineer Depot was violated through the arbitrary transfer of approxi- 
mately $250,000 of housing costs to other items not subject to the limitation. 

The project was initially advertised by the Corps of Engineers, and the housing 
hids of all contractors were substantially in excess of the statutory limitation. 
All bids were rejected and proposals were requested for negotiated procurement. 

We found that in the negotiated proposal of the successful contractor the 
amount quoted for items subject to the limitation had been decreased to bring 
the cost within the limitation, and amounts quoted for other items were arbi- 
trarily increased to almost 300 percent of the costs of the same items as pre- 
sented in the original bid of the contractor. For example, in the initial bid the 
successful contractor quoted the cost of ranges at $7,162. In the subsequent 
negotiated bid of the same contractor, the cost of ranges was quoted and accepted 
at $20,197. Installation cost of refrigerators was quoted in the original bid at 
$420, whereas the installation cost of refrigerators in the subsequent bid was 
quoted and accepted ta $1,184. The cost of the construction of fences, gates, etc., 
was quoted in the initial bid at $8,115. In the subsequent bid the cost for the 
fences and gates was quoted and accepted at $22,884. 

In our opinion, at the time it was known that the construction could not be 
effected within the congressional limitation, the full circumstances of the trans- 
action should have been referred to the Congress for consideration of special 
wthorization. We have been informed that the Chief of Engineers has issued 
instructions to field activities of the Corps to prohibit the making of awards 
which have the appearance of avoiding the intent of the Congress as to lim- 
itations. 

In the instant case the actions of the Army constituted a violation of the 
congressional cost limitation established under section 608 of the Department 
of Defense Appropriations Act, 1956. Further, the overobligation of the limita- 
tion was a violation of subsection (a) of section 3679, Revised Statutes, as 
amended (31 U.S.C. 665), and should have been reported to the President and 
to the Congress. We have requested the Secretary of the Army to advise us 
of action taken in this matter. 

We noted that the contract awarded to the low bidder was over $19,000 
more than his initial advertised bid for the same work and was awarded 
without any attempt to negotiate to the original bid price. The Department 
of the Army, in commenting on this, pointed out that the low proposal was 
considered fair and reasonable and in addition that, when a project is rebid, 
bidders obtain an advantage competitively because the margin of difference 
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in the original bidding is exposed. We believe that acceptance of the low 
proposal without negotiation was not in the best interest of the Government, 


Our report is also being sent today to the President of the Senate. Copies 
of this report are being sent to the President of the United States, to the 


Secretary of the Army, and to the Secretary of Defense. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States 


REPORT ON REVIEW OF FAMILY HOUSING CONSTRUCTION AT GRANITE Crry ENGINEER 
Depot, GRANITE CiTy, ILL.—DEPARTMENT OF THE ARMY : 


The General Accounting Office has made a review of the circumstances under 
which a contract was negotiated for construction of 50 units of family housing 
at Granite City Engineer Depot (GCED), Granite City, Ill. Our reyjew Was 
made pursuant to the Budget and Accounting Act, 1921 (31 U.S.C, 53), and 
the Accounting and Auditing Act of 1950 (31 U.S.C. 67). Our review was COn- 
ducted at GCED and at the Engineer District Office, Chicago, IIL, the agency 
responsible for the award and administration of the housing construction 
contract. 

INTRODUCTION 


GCED is a permanent Army installation, initially occupied by the Army jp 
1942, located on 1,023 acres of Government-owned land in Granite City, jj 
Its principal missions include the receipt, storage, and issue of supplies; maip. 
tenance and rebuild of equipment; and training of personnel. 

In 1955, there were approximately 60 officers and over 500 enlisted me 
included in the normal complement of approximately 2,000 employed at the 
depot. To alleviate a housing shortage at the installation, construction of 5 
housing units was authorized in Public Law 161, approved July 15, 1955 (49 
Stat. 324). Funds for construction were provided by Public Law 219, approved 
August 4, 1955 (69 Stat. 450), making supplemental appropriations for the 
fiscal year ended June 30, 1956. 

FINDINGS 


Violation of congressional cost limitation on housing 


A congressional cost limitation of $642,000, established under section 608 of 
the Department of Defense Appropriations Act, 1956 (69 Stat. 315), for the 
construction of 50 family housing units at Granite City Engineering Depot was 
violated as a result of the arbitrary transfer of approximately $250,000 of 
housing costs to items not subject to the limitation. The violation of the limi- 
tation was accomplished,’ apparently with the full knowledge of the distrie 
engineer office, by a decrease in the housing cost and by the arbitrary and w- 
realistic increase of amounts for items, such as ranges, fences, and roads, which 
were not subject to the limitation. 

Cost limitations applicable to the housing constructed at Granite City Engi- 
neering Depot were set out in section 608 of the Department of Defense Appro- 
priations Act, 1956 (69 Stat. 815), which provided: 

“During the current fiscal year, appropriations otherwise available for con- 
struction of family quarters for personnel shall not be obligated for such 
construction at a cost per family unit in excess of $20,000 on housing units for 
generals or equivalent; $18,000 on housing units for colonels or equivalent; 
$16,000 on housing units for majors and lieutenant colonels, or equivalent; 
$14,000 on housing units for second lieutenants, lieutenants, captains, and 
warrant officers, or equivalent; or $12,000 on housing units for enlisted 
personnel * * *,” 

The total limitation applicable to the 50 housing units at Granite City Engi 
neering Depot amounted to $642,000. The limitation did not apply to certain 
project costs, such as the cost of ranges, refrigerators, roads, outside utilities 
and site preparation beyond 5 feet out from the perimeter of each house. This 
determination of the Army is based on a joint resolution of the Congress 
approved October 6, 1942 (10 U.S.C. 1337a), which provides: ; 

“Limitations heretofore or hereafter placed upon the cost of construction of 
quarters for commissioned officers, commissioned warrant or warrant officers 
and enlisted men of the Army shall not be construed to prohibit or exclude 
additional expenditures for equipment and work outside of such quarters, I 
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juding, but not limited to, providing for the furnishing of electricity, gas, water, 
- wage disposal, and for roads, walks, grading and drainage.” 

“On November 21, 1955, invitations to bid on the 50 units of housing were issued 
py the U.S. Army Engineer District, Chicago. As shown below, four bids were 
received and all quotations were in excess of the limitation. In addition, it is to 
he noted that the Government estimate of a reasonable cost for the housing also 


exceeded the limitation by $141,487, or 22 percent. 

Dwellings Other items Potal 

subject to not subject 

$642,000 to $642,000 

limitation limitation 
Government estim ites $783 187 $201 385 $84 872 
Company A 765, 232 131, 486 896, 718 
Company B 790, 918 155, 380 946, 298 
“9 . Cc 666. G56 9GR8, 205 965, 161 
—, 850, 144 177,431 | 1,027, 575 
Company D 77, 431 1, 027, 57 


The Government estimates do not take into account other costs for design, 
supervision, and overhead applicable to the housing which were subject to the 
imitation. The amount of these costs was estimated by the Corps of Engineers 
to be $57,400. 

The U.S. Army Engineer District, Chicago, informed the four bidders by 
telegram on December 24, 1955, that their bids were rejected as not legally 
responsive in that the bids on the housing units exceeded statutory limitations. 
In the telegram the bidders were informed also that proposals for negotiated 
procurement of this work were being solicited to be publicly opened on December 
% 1955, and that the proposals would be based on the same specifications and 
drawings. The Office of the Chief of Engineers authorized negotiated procure- 
ment in this case under the provisions of section 2, paragraphs (C)(1) and 
(¢)(2) of the Armed Services Procurement Act of 1947, as amended (41 U.S.C. 
181). The cited paragraphs provide that contracts may be negotiated without 
formal advertising if— 

“(1) determined to be necessary in the public interest during the period 
of a national emergency declared by the President or by the Congress: 

“(2) the public exigency will not admit of the delay incident to adver- 
a 7 

In the contractors’ subsequent proposals for negotiated procurement, costs 
were arbitrarily transferred between line items in order to indicate compliance 
with the legislative limitation. The extent of such cost transfers is shown in 
the following comparison: 


Company A | Company B | Company © | Company D 


| 
| 
First bids—opened Dec. 20, 1955 
Dwellings subject to $642,000 limitation $765, 232 $790, 918 $666, 956 | $850, 144 
Items not subject to $642,000 limitation 131, 486 155, 380 298, 205 | 177, 431 
Total—first bids ; sie 806, 718 946, 298 965, 161 1,027, 575 
Proposals—opened Dec. 29, 1955 
Dwellings subject to $642,000 limitation 525, 938 579. 658 572. 001 585, 148 
Items not subject to 642,000 limitation 300, 198 350, 72 352, 373 350, 524 
Total—second bids 916, 136 930, 378 924, 374 935, 672 
Differences—increase or decrease 
Dwellings subject to $642,000 limitation 239, 204 211, 260 94, DAS 264, 996 
Items not subject to $642,000 limitation 258, 712 195, 340 54, 168 173, 093 
Net differences 19, 418 15. 920 40. 787 —91, 03 


Contract DA—11-032-ENG-3384, dated February 17, 1956, was negotiated in 
the amount of $931,667. The total contract amount was the same as the 
contractor's proposal of $916,136 for the basic project, plus an additive alternate 
of $15,581 for interior painting. 
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The following comparison of the successful contractor’s initial bid With hj 

° sas : » S 

subsequent proposal provides additional detail on the extent of unbalanced line 
item pricing. } 


| Serres Eee 
| | Negotiated proposal, Dee. 

29, 1955 
Description SUCOND Te tg | Increase op 
| 1c OH 955 tr Lied an 
Dec. 20, 1955 | decrease (. 


Amount Percent of 
| initial bid 
50 family housing units and exterior storage 
Ri oe aie i ee a) $765, 232 $525, 938 68 | —$239, 4 
. . . . | a —— — 
Items not subject to limitations: | 
Ranges... _- ivi altonen ita baibe Lo 7, 162 20, 197 | 282 13. 08s 
Installation of refrigerators_____- ai 420 1, 184 289 "ang 
Electrical distribution and street lighting 7 
SP eibiuccdccapsccecenncnmesesnan 26, 650 75, 153 oR 48 or 
Water distribution system. ____- eltcat 29, 499 81, 691 | 277 9 1» 
Sanitary sewers and service lines ie 17, 149 55, 698 325 38 49 
Roads, parking areas, drives, and land- | ; 
REO nr eee 35, 827 | 113, 888 318 TR 0 
Concrete sidewalks_...._____. ; 5, 464 | 16, 119 295 10 & 
Fences, gates, etc } i. Sees oe 8,115 22, 884 282 14. hg 
Government field office_..... _.__- eo 1, 200 | 3, 384 282 ) 18 
eld. ck asi a te 131, 486 | 390, 198 297 258 7) 
Total.._.. St i a ta scenic 896, 718 916, 136 102 19.418 


It should be noted that, in the subsequent proposal, the prices of items not 
subject to the statutory limitations totaled $390,198, or 297 percent of the amount 
of $131,486 quoted in the first bid. 

A letter dated May 16, 1956, from the successful contractor to the Chicago 
District Engineer contains data which further disclose the recognition of the 
unbalanced pricing of items contracted for. The letter stated in part as follows: 

“We are in receipt of your change order dated April 30, 1956, covering de. 
letion of the handling of the refrigerators originally included in the job, 

“The amount of deduction set out in the change order is $1,184, or 2.8 times 
the actual bid item, as a result of the unbalanced prices in the proposal form. 

“You can readily see we cannot grant the deduction as called for. Some agree- 
ment must be made so that neither party to the contract is hurt by subse. 
quent deletions or additions.” 

We discussed this matter with the successful contractor and he said that he 
had simply decreased the cost of the buildings to bring the price within the 
statutory limitations and used a percentage factor to increase the price of the 
items not subject to the limitations. 

An unsuccessful bidder informed us also that in his second bid he arbitrarily 
decreased the cost of the dwellings (which was subject to the congressional 
limitation) about $250,000 and offset this by arbitrarily increasing estimated 
costs of outside utilities and site improvements which were not subject to the 
limitation. He said that he understood he was responsible only for making 
good on the basis of the entire lump-sum bid for the entire project, if he received 
the award, and that he was not responsible for the cost breakdowns. 

The Army, in commenting on our draft report, stated that: 

“* * * The Department of the Army, in justifying subsequent programs for 
construction at Granite City, has informed the Congress of the increase in the 
cost of the housing project over the original estimate * * *, 

“* * * The Government’s action in awarding the contract was on the basis 
of an interpretation at that time that such an award was permissible under 
the statute. Regardless of whether it is subsequently determined such opinion 
was in error, instructions have been issued to prohibit the making of awards 
which have the appearance of avoiding the intent of Congress as tt 
limitations. * * *’ 

The disclosure to the Congress mentioned in the Army comments was for 
the purpose of obtaining additional dollar authorization to permit the construc 
tion of two other facilities authorized at the same time as the family housing 
We could find no evidence that the Congress was fully informed of the que 


tionable circumstances involved in procurement of the housing. In our opiniot, 
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pe time it was known that the construction could not be effected within the 
pt essional limitation, the full circumstances of the transaction should have 
ey eferred to the Congress for consideration of special authorization. 
i the instant case, we believe that the actual cost to the Government for 
the construction items subject to the limitation is legally chargeable to such 
jimitation notwithstanding that a part of such cost was arbirarily disclosed in 
the bid as the cost of items not subject to the limitation. The best evidence— 
m the basis of the present record—of the cost of the construction subject to 
bh limitation is the amount set out therefor in the original bid of the suecessful 
vontractor. This would seem to be the minimum amount of such costs since 
the overall costs finally negotiated were in excess of the aggregate amount of 
the original bid, and subsequent contract changes have resulted in an increase 
in the cost of the housing. Since such construction costs were in excess of the 
imitation, the limitation was overobligated in violation of subsection (a) of 
section 3679, Revised Statutes, as amended (31 U.S.C. 665). Such violation 
should have been reported to the President and to the Congress, together with 
q statement of the action taken thereon, as required by subsection (i) (2) of 
section 3679, Revised Statutes, as amended. In this connection, subsection 
(j)(1) of section 38679, Revised Statutes, subjects officers and employees who 
violate subsection (a) to appropriate administrative discipline and to specified 
penalties if convicted of a knowing and willful violation. 


Required action 


Prompt action should be taken by the Department of the Army to comply 
with the requirements of section 3679, Revised Statutes, as amended, for in- 
vestigation of and reporting of this overobligation of funds. 


Costs increased under negotiated contract 


The contract, aside from the $15,531 additive increase, negotiated with the 
low bidder, was $19,418 greater than the original bid by the same contractor 
on the work on December 20, 1955, as contrasted with the fact that proposals 
of all unsuccessful contractors were from $15,920 to $91,908 lower than their 
first bids. Thus, it cost the Government $19,418 by resorting to negotiated 
procurement and to obtain a recasting of line-item costs to indicate compliance 
with statutory limitations. 

The Department of the Army advised that the lowest proposal received 
was accepted without further negotiation on the basis that it was 7 percent 
below the Government estimate, was within 2 percent of the other 3 proposals, 
and was considered fair and reasonable. The Department advised further that 
the Corps of Engineers had been directed to contract for all programed con- 
tinental U.S. housing by December 31, 1955, for the purpose of alleviating the 
then existing shortage of housing and to obtain maximum housing in the face 
of spiraling construction costs. The Department of the Army also stated 
that “When a project is rebid, bidders obtain an advantage, competitively, 
because the margin of difference in the original bidding is exposed. The low 
bidder was able to increase his original price and yet remain low with respect 
to other bids and the Government estimates on the rebidding of this project.” 

Agency contracting officials did not attempt to negotiate a price with the 
successful contractor in line with his low bid obtained on a competitive basis. 
Since it is incumbent upon Government negotiators to make every effort to 
obtain the most advantageous price, it is our opinion that in this instance the 
best interests of the Government were not adequately protected. 


ApPenDIX II—AppITIONAL DocUMENTS SUPPLIED BY THE Corps OF ENGINEERS 


Action: Routine. 
from: Divsion Engineer, North-Central Division, Corps of Engineers, Chicago. 
To: District Engineer, Chicago. 

From NCDVE 2786 following OCF teletype dated December 23 


’ 23, quoted for 
jour information. “FE NGMN 3464 confirming phone conversation 


reneral Tulley 
‘oGeneral Berrigan December 22 contracts for the construction of Army family 


housing at Fort Sheridan and at Granite City will be awarded to the respective 
low bidders whose bids for the housing elements under the bidding were within 
the statutory limitation for housing costs. subject to satisfactory preaward 








SO EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 


surveys.” For Granite City only—If no bids for housing are within .¢ 
tory limitation you are authorized to reject all bids and to negotiate yw; 
bidders with a view to making an award not later than December 30, 
Date: December 23, 1955. 
Time: 4 p.m. 


‘ taty. 
With ql 


Brig. Gen. P. 1D. Berrigan, 
P. D. BERRIGAN, 
Brigadier General, USA. 
Division Engineer 


Eng DA, Washington, D.C. 
North-Central Division Engineer, Chicago, IIL. 
NCDGM 2823. 
From ENGEG 4141 your NCDGM 2823. 
Confirming informal authority extended 23 Dec 55 authgr pursuant to Agpp | 
3-201 (in accordance with the principles stated in 3-202.1) to negotiate a fix | 
price contract for construction of family housing, Granite City Engineer Depa 
in accordance with OKR 4106.19a(7) (a)2. Award will be subi to aval of fangs 
Action was initiated on 30 Dee 55 to obtain additional $392,700. Authorization 
for expenditure of additional funds will be issued immediately upon receipt at 
allotment by higher authority which is expected before end of month. 
N. J. Klein. 
ENGEG 73641 Davin H. Tuttey, 
Brigadier General, USA. 
Assistant Chief of Engineers for Military Construction, 


January 9, 1954, 
Deferred, 


REcORD OF CONTRACT NEGOTIATIONS 


(To be attached to request for authority to award when appropriate) 


Contract No. DA-11—032—-ENG-—3384 

To: Office Chief of Engineers, Military Construction Division, Washington, 
D.C. Attention: ENGEG (submit in duplicate). 

From: District, Chicago; Division, North Central. 

Subject: Negotiations for Contract No. DA-11—032-ENG-3384 for construction 
services in connection with (project identification, locations and de 
scription) : Construction of Family Housing and Facilities, Granite City 
Engineer Depot, Granite City, Ill., with the construction firm of G. 7 
Sternberg & Co., 1609 Delmar Avenue, Granite City, Ill., Negotiations held 
in (complete address) Chicago District Office, 475 Merchandise Mart 
Chicago 54, II. 

Contractor was represented by the following individuals (name and title): 
G. H. Sternberg, President. 

The Government was represented by the following individuals (name and 
title) : Col. P. F. Kromer, Jr., District Engineer, Lt. Col. C. A. Hays, Assistant 
Executive Officer, L. C. Barber, Assistant Chief, Construction Division, M. V. 
Elledge, Chief, Contract Administration Branch, J. A. Scheiderer, Chief, Pro- 
curement Branch, Supply Division, J. F. Timmins, Chief, Estimate and Spec 
Section. 

Events leading to negotiations : 

(1) Selection of Contractor(s) approved by (name, title, date): Col. P. F 
Kromer, Jr., District Engineer. 

(2) Justification of requirement for construction work. (Also see attached 
copy of Directive or Letter of authority from OCE or Using Service). 

1. See attached copy of Directive. 

2. See attached copy of TT dated December 23, 1955. File NCDVE 2786 

(3) Where applicable list name and title of individual who approved utiliza- 
tion of CPFF type contract or supplementary agreement together with date 
of such approval. 

Negotiations proceedings and supplementary information including brief 
scope of work and detailed information on: 

(1) Services to be provided by the Contractor, subcontracting or consult 
ant services required, contractor personnel policies, statement on procnre 
ment and/or installation of equipment where applicable. 

(2) Project data, contract appendices, forms, schedules, design or other 
criteria, materials, and equipment furnished the gontractor. 
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EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 8] 


All as generally referred to in part I, chapter II, paragraph 2-05 and 2-09 
of the Contract Negotiation Manual. ; aaa 

gervices to be provided by the contractor included furnishing all plant, labor, 
materials (except Government furnished property) and equipment and per- 
forming all work in strict accordance with the contract specifications and sched- 
gles and drawings forming parts thereof for Construction of Family Housing 
Units and Utilities, Granite City Engineer Depot, Tl. ae ; 

Notice sent to prospective bidders under Invitation ENG 11—032-56 28 dated 
November 10, 1955, for Construction of Housing Project, produced four (4) 
bidders on date of opening (December 20, 1955). None of the bids submitted 
qualified under paragraph 8 of the invitation, which stated that under Public 
Law 157-84/1, the maximum total for construction of the fifty (50) housing 
qits was limited to $650,000. In accordance with instructions contained in 
TT File NCDVE 2786 dated December 23, 1955, telegraphic requests were sent 
on December 24, 1955, to all original bidders, soliciting proposals for the work 
to be publicly opened on December 29, 1955. The results of this opening were 
as follows : 


Total 
Contractor proposed For housing 
1mount only 
basic 
General Contracting Co-_- pisces $935, 726. 63 $567, 147. 93 
G. H. Sternberg & Co. . . 916, 136. 32 510, 000. 00 
§ M, Wilson & Co ‘: : 930, 298. 37 562, 271. 00 
uw H. Wolfe & C 924, 374. 00 562, 000. 67 
M. H. Wolfe & Co--- _— . -- . 124, 37 562, 000. 67 
fovernment estimate ‘ és 984, 872. 00 776, 379. 00 
Statutory limitation. --- a . - poeneguns narieshe 650, 000. 00 


———— 


The proposal submitted by G. H. Sternberg & Co. was found acceptable and a 
contract in the total estimated amount of $931,667.32 was awarded including 
additive alternate in the amount of $15,531 for painting of interior walls and 
ceilings of all buildings. No further negotiations with the G. H. Sternberg 
(‘o, were conducted relative to proposal submitted. 

Prior to Opening of proposals on December 29, 1955, the District Engineer 
requested consideration from the four (4) contractors present for an additional 
thirty (30) day extension of time for award of contract. This was deemed 
reasonable in view of time required for receipt of additional funds necessary for 
award of contract. No opposition to the granting of the extension was voiced by 
any of the contractors present. 

Since the accepted proposal amount (basic) was approximately 7 percent 
below the basic Government estimate a summary only of the 
estimated costs are shown. 

Detailed breakdown of Government estimate of contract cost and/or com- 
putations: (Show separate breakdowns and/or computations for deletions, addi- 
tions, title I and title II. In case of construction contracts procurement costs 
ind procurement fees will be shown separately. In all cases estimated costs 
will be listed separately from fees) : 

See summary sheets A, B, C, and D attached. 

Estimated number and type of drawings (AE Contracts): Not applicable. 

Estimated breakdown and/or computations covering final negotiated price. 
Show separate detailed breakdowns or detailed computations for deletions, 
additions, title I, title II, construction and procurement where applicable. 
When AE contract price is not based upon detailed analysis but is taken di- 
tect from curves indentify curves utilized and provide details on computa- 
tins. Profit or fee to be shown separately from estimated reimbursable of 
ither costs where applicable. When curve derived AE contract price is re 
duced because of Government-furnished items provide breakdown and justifica- 
tion of evaluations applied to the various reductions. 

Accepted proposal price was 7 percent below Government estimate. No fur 
ther negotiations relative to prices for basic schedule were conducted after pro- 
posals were opened on December 29, 1955. 

The negotiated contract price of $921,667.32 is less than —& the same as [1 
feeds _| (*) the Government estimate. When, in the case of A-E awards 
for design services, the above negotiated contract price is compared to the 


Government 
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estimated cost of construction to which the design relates, in this ; 
Bee wert esag ea etradtee a eertee, , the resulting ~...-~-- percent satisfies the “¢ percent 
limitation” requirement. When the cumulative contract price of $_______ 

_ (which for A-E contracts includes either optional or definitive services such as 
supervision and inspection of construction) is compared to the applicable est. 

MMC COURLENETION COBL.. OF Sok 3 akan cba winnwbaesene the result represents 

bee TST percent. 

*When the negotiated contract price exceeds the Government Estimate Dro- 

. vide detailed justification and explanation in “Negotiation Proceedings”, pages 
2 and 3. 

Considered in connection with the selection of a contractor for this Work 

were the following, in order of preference (Minimum of 8) : 
(1) G. H. Sternberg & Co., Granite City, Tl. 
(2) S.M. Wilson & Co., Granite City, Ill. 
(3) M. H. Wolfe & Co., Granite City, Ill. 

Period of service: (Should performance schedule be based on authorizeq use 
of overtime, so state, giving name and title of officer authorizing such use and 
date of action). 

Type of contract (check applicable type) : 

(1) Fixed price, lump sum. 

[ |} (2) Price redetermination type (target-ceiling). 
_} (8) Consultant. 

] (4) CPFF. 

Funds citation: Funds in the amount of $1,079,700 are available to cover the 
costs of this proposed award as indicated in the attached directive(s), 

Allotment Number : 21X2050 84303 P 6011-10 B—542 811-032. 

_ The past performance of the contractor was (_} superior above average 
average. (Apply one.) 

The financial status of the contractor is: Satisfactory. 

Negotiations were concluded on December 29, 1955, with the contractor. 

The final contract price, mutually agreed to, is $931,667.32. 

This negotiated price was concurred in by (signature of individual author. 
ized to approve contract price) : 


nstance 


PHILIP F. Kromer, Jr.. 
District Engineer, 

Date February 17, 1956. 
4 Incls: 

1. Contractor data w/atchd cy of scope of work. 

2. Cy of Authorizing Directive. 

3. Cy memo covering recommendation and approval of selection. 
1. Cy Determinations and Findings where applicable. 

Nore: When Dist or Div is forwarding records of negotiation to OCE only 
incl. 1 is required unless additional data is deemed appropriate by originating 
office. This record of negotiation will be supplemented at local level to extent 
necessary to meet requirements of APP, O & R and Negotiation Manuals. 


U.S. Army ENGINEER DISTRICT, CHICAGO, 
CORPS OF ENGINEERS, 
475 MERCHANDISE MART, 
Chicago, Ill. 
NCOWPE. 
Contract No. DA—11—032—ENG-3384, Modification No. 10. 


SUPPLEMENTAL AGREEMENT 


This supplemental agreement entered into this 8th day of May 1957 by and 
between the United States of America (hereinafter called the Government), 
represented by the Contracting Officer executing this agreement, and G. H. 
Sternberg & Company, 1609 Delmar Avenue, Granite City, Illinois, (hereinafter 
called the Contractor), witnesseth that: 

Whereas, on the 17th day of February 1956, the parties hereto entered into 
Contract No. DA-11-032-ENG-3384 for Construction of Family Housing and 
Utilities at Granite City Engineer Depot, Granite City, Ill.; and 
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stance Whereas it is found advantageous and in the best interest of the Government 
vercent adjust certain estimated unit price items of the Unit Price Schedule of the 
| e ract to lump-sum fixed quantities and amounts: 


uch as wn therefore, said contract is hereby modified in the following particulars, 
le eats. +in no others: a ae 
aah sn Delete in their entirety, Unit Price Items No. 6, Water Distribution Sys- 


tem and No. 7, Sewers; Sanitary; Gravity, from the Unit Price Schedule of the 
te pro- contract. 


» Dages INNER TOTTORI rete $81, 691.16 
Item No. 7, I a eet AE Eh 55, 698. 40 
' * i ; 7, . . 
” p, Add the following new lump sum items to the Unit Price Schedule of the 
contract : pe 
Item No. Description onteunt 
7 T° >}" istri i tvwetea > « © 
zed use | ‘Item No. 19. Water paeteas System___...- i aia tallies $83, 308. 21 
Consisting of the following: 
men | 2501 lineal feet 6-inch water main. 


605 lineal feet 4-inch water main. 

1,184 lineal feet 144-inch service main. 
208 lineal feet 1-inch service main. 

67 lineal feet remove 4-inch water main. 
5 each 6-inch gate valve and box. 

8 each 4-inch gate valve and box. 


ver the 98 each 1%4-inch gate valve and box. 

5 each 1-inch gate valve and box. 
9 each fire hydrants. 
average | Dm SanuaAry SOWer SYStCM._.. ...~.. nccenniiennsecean 52, 207. 50 
Consisting of the following: 
tor 535 lineal feet 10-inch sanitary sewer 6 to 10 feet deep. 
; 38 lineal feet 8-inch sanitary sewer 6 to 10 feet deep. 

author. 2,096 lineal feet 8-inch sanitary sewer 6 feet deep or less. 
1,425 lineal feet 6-inch service line 6 feet deep or less. 
leach standard manhole 4 feet deep or less. 

deaas , 5 each standard manhole 4 to 6 feet deep. 


3each standard manhole 6 to 8 feet deep. 
Due to the foregoing modification, the total estimated contract amount is 


decreased by $1,873.85, from $933,982.22 to $932,108.37. 
The foregoing modification does not involve any change in contract completion 
date. 


All other terms and conditions of said contract as it heretofore may have been 
CE only nodified shall be and remain the same. 


ginating In witness whereof, the parties hereto have executed this agreement as of the 
5 8 : 

0 extent | day and year first above written. 

als THE UNITED STATES OF AMERICA, 


By J.B. W. Corey, Jr., 
Colonel, Corps of Engineers, 





District Engineer, Contracting O ficer. 
G. H. STERNBERG & COMPANY, 
By G. H. STERNBERG, 
2T, President. 
go, Ill. I, Arthur D. Roseman, certify that I am secretary-treasurer of the corpo- 
tation named herein, that G. H. Sternberg who signed this supplemental 
agreement on behalf of the Contractor was then President of said corporation; 
| that said supplemental agreement was duly signed for and on behalf of said 
wrporation by authority of its governing body, and is within the scope of its 
— corporate powers. 
seamed, {CORPORATE SEAL ) ARTHUR D. Roseman, Secretary. 


id G. i. Appropriation data: 21X2050 8-9203 P6122-10 B542 $11-032. 
reinafter 


ered into 
sing and 
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CONSENT OF SURETY 
May 8, 1957. 
Consent of Surety is hereby given to the foregoing contract modification and 
the surety agrees that its bond or bonds shall apply and extend to the contract 
as modified or amended thereby. The principal and surety further agree that on 
and after the execution of this consent, the penalty of the aforementioney 
performance bond or bonds is increased by $220.53 and the penalty of the afore 
mentioned payment bond or bonds is hereby increased by $220.53. 
G. H. STERNBERG & Company. 
(Corporate Principal) 
1609 Delmar Avenue, Granite City, Mm, 
By G. H. STERNBERG, 
President. 
Attest : 
ARTHUR D. ROSEMAN, 
THE AETNA CASUALTY AND Surety Company, 
(Corporate Surety) \ 
Hartfor i 
By LeLaNp Brirr, Tord, Comm 
Attorney-in-fact, 
Attest: 
L. C. Wempner 
FINDINGS OF FACT 


| 
Necessity for the change.—Analysis of quantities installed revealed ¢op. | 
siderable variation from Bid Quantities and that adjustment at Bid Upj 
Prices would not be fair or reasonable since such unit prices do not represept 
fair costs for the work added or deleted. The adjustment embodied herein jp. 
creases Item No. 6 by $1,617.05, and decreases Item No. 7 by $3,490.90 from 
the Bid Prices, a net decrease of $1,873.75. Unit prices used for adjustment 
are fair and reasonable in conformance with Government Estimates, Complete 
comparisons of quantities, contract unit prices, and prices used for adjustments 
from contract quantities are contained in detailed estimate attached. 
Reason for omission from original plans and specifications.—Not an omission 
Justification for supplemental agreement.—To change certain unit price items 
of the Unit Price Schedule of the contract to fixed quantities and amounts, 
Justification of price—Contract price decrease is considered fair and reason- 
able in comparison with the Government estimate. 
Appropriation data.—21X2050 8-9203 P6122-10 B542 811-032. 
MERRILL NUSBAUM, 
Chief, Construction Division, 
Authorizeed Representative of the Contracting Officer 


U.S. Army ENGINEER DiIstTrRICT, CHICAGO, 
CORPS OF ENGINEERS, 
475 MERCHANDISE Mart, 
Chicago, Il. 
NCWPE 
Contract No. DA—11—032—ENG-—33S4, Modification No. 15. 


SUPPLEMENTAL AGREEMENT 


This supplemental agreement entered into this 20th day of February 198 
by and between the United States of America (hereinafter called the Gov- 
ernment), represented by the Contracting Officer executing this agreement, and 
G. H. Sternberg & Company, 1609 Delmar Avenue, Granite City, Illinois, (here 
inafter called the Contractor), witnesseth that: 

Whereas, on the 17th day of February 1956, the parties hereto entered into 
Contract No. DA-11-032-ENG-3384 for Construction of Family Housing and 
Utilities at Granite City Engineer Depot, Granite City, Illinois; and 

Whereas, it is found advantageous and in the best interest of the Goverl- 
ment to adjust certain estimated unit price items of the Unit Price Schedule 
of the contract to lump sum fixed quantities and amounts: 

Now, therefore, said contract is hereby modified in the following particulars, 
but in no others: 
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EXPENDITURES EXCEEDING STATUTORY LIMITATIONS 85 
1, a. Items 8 through 16 inclusive are deleted in their entirety from the Unit 
price Schedule of the contract : 


INCI EN 8 5 cette iin oninenemraenes __. $3, 082. 64 


aa I di scapes renee erent at Sanlaslaian a 21, 080. 00 
item No. 10 OI naa ants ae ae ie ona as a 23, 370. 00 
item No. 11 NE NIG Sci a ee omqptetnraenineel aa ee 42, 074. 40 
item No. 12 I I al la teak aa Sai - 16,118.80 
tem No. 13 Price decrease_--_--------------------------------- 4, 223. 70 
ten No. 14a Price decrease___----------__-- 22-3 === 1, 604. 16 
item ‘No. 14b Price decrease______--------_--_----__------------ 2, 710. 80 
item No. 14¢ Price decrease_—__-__- pecans pnmen aenpaituoe cnet aoa enenenanenn 362. 16 
Item No. 15a Price decrease___-_~ - eee eee ene ene 4, 090. 32 
item No. 15b Price decrease_-_--~------------------------------ 3, 393. 78 


Item No. 16 Price decrease___-----~---------------------------- 7, 896. 00 


NN A ORIG ios i os i inti caaemcibhnaii en agape naan 130, 006. 76 


pb. The following new lump sum items are added to the Unit Price Schedule of 


ract: 
the cont Fizved 
amount 


_..... $57, 290. 68 


Description 
Item No. 25 Earthwork and Landscaping 
Consisting of the following: 
4,562 cubic yards general excavation. 
7,784 cubic yards borrow excavation. 
42,616 square yards topsoiling. 
10.23 acres fertilizing arid seeding. 
Item No. 26 Roads, walks, pavements and drainage 
Consisting of the following: 
8,080 square yards 9-inch base course. 
11,881 square feet 4-inch concrete walks. 
78 square yards crushed stone drying yards. 
144 linear feet 12-inch Pipe culverts. 
294 linear feet 15-inch Pipe culverts. 
837 linear feet French drains. 
734 linear feet 6-inch V.C.T. subdrains. 


Due to the foregoing modification, the total estimated contract amount is 
increased by $2,720.81. 

It is understood and agreed. that on account of the foregoing modification of 
said contract additional time will not be allowed. 

All other tetms and conditions of said contraet as it heretofore may have been 
modified shall be and remain the same. 

In witness whereof, the parties hereto have executed this agreement as of the 
day and year first above written. 


eciaccighasncqu seins _. $75, 427. 89 


THE UNITED STATES OF AMERICA, 
By J. B. W. Corey, Jr., 
Colonel, Corps of Engineers, District Engineer, Contracting O ficer. 
G. H. STERNBERG & COMPANY, 
By G. H. STERNBERG, President. 

I, Arthur D. Roseman, certify that I am present Secretary of the corporation 
named herein, that G. H. Sternberg who signed this supplemental agreement on 
behalf of the Contractor was then President of said corporation; that said sup- 
plemental agreement was duly signed for and on behalf of said corporation by 
duthority of its governing body, and is within the scope of its corporate powers. 

(CORPORATE SEAL) ARTHUR D. RoseMAN, Secretary. 


Appropriation data: 21X2050 892083 P6122-10 B42 S11-032. 


CONSENT OF SURETY 
FEBRUARY 20, 1958. 
Consent of Surety is hereby given to the foregoing contract modification, and 
the surety agrees that its bond or bonds shall apply and extend to the contract 
48 modified or amended thereby. The principal and surety further agree that on 
and after the execution of this consent, the penalty of the aforementioned per- 
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formance bond or bonds is increased by $4,520.94 and the penalty of the-af 
mentioned payment bond or bonds is hereby increased by $4,520.94. — 


G. H. STERNBERG & Company 
(Corporate Principal) 
1609 Delmar Avenue, Granite City, Ty 
By G. H. STERNBERG, President. | 


ARTHUR D. Roseman 
THe AETNA CASUALTY AND SURETY Company. _ 
(Corporate Surety) ? 

Hartford 
LELAN Britt, Attorney-in-fact. Tord, Conn, 

Attest: 

L. C. Wempygg. 
FINDINGS OF FACT 

Necessity for the change.—Analysis of quantities installed revealed consider. 
able variation from Bid Quantities and that adjustment at Bid Unit Prices 
would not be equitable or reasonable to the Government since such unit prices 
do not represent fair costs for the work added or deleted. The adjustment en. 
bodied herein increases Items No. 8, 10, 11, 13, 14b, 15a and 15b in the total 
amount of $4,960.47, which would be an increase of $13,993.40 at the contract 
unit prices, and decreases Items No. 9, 12, 14c and 16 in the total amount of 
$2,239.66, which would be a decrease of $6,306.94 at the contract unit prices, 
The adjusted price results in a net increase of $2,720.81 which is $4,965.65 jess 
than the net increase of $7,686.46 at the contract unit prices. The unit pricgs 
used for adjustment are fair and reasonable and in conformance with Gor. 
ernment estimates. 

Complete comparisons of quantities, contract unit prices and prices used for 
adjustments from contract quantities are contained in the detailed estimate, 

Reason for omission from original plans and specifications.—Not an omission, 

Justification for supplemental agreement.—To effect a savings in cost to the 
Government. 

Appropriation data.—21X2050 8-9203 P6122-10 B542 811-082. 

LAURENCE ©. BARBER, 

(For Merrill Nusbaum, Chief, Construction Division. Authorized Repre 

sentative, of the Contracting Officers). 
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